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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


JUDGE BRIEANT 
74CRUX 20i 

A 


X 


UNITED STATES OF AMERICA 

-v- 

ROBERT SCHWARTZ, 

Defendant. 


x 


The Grand Jury charges: 


INDICTMENT 


74 Cr. 

S."' v; '<\ 

■*'FfB j>,8 U74 


1. From on or about the 1st day of March, 1973, and 
continuously thereafter up to and including the date of the 
filing of this indictment, in the Southern District of 
New York, ROBERT SCHWARTZ, the defendant and Roger Stone, 
named herein as a co-conspirator but not as a defendant, 
and others to the Grand Jury unknown, unlawfully, 
intentionally and Knowingly combined, conspired, confederated 
and agreed together and with each other to violate Sections 
812, 841(a)(1) and 841(b)(1)(A) of Title 21, United States 
Code, 


2.^ It was part of said conspiracy that the said 
defendant unlawfully, intentionally and knowingly would 
distribute and possess with intent to distribute Schedule 
I and II narcotic drug controlled substances the exact amount 
thereof being to the Grand Jury unknown in violation of 


Sections 812, 841(a)(1) and 841(b)(1)(A) of Title 21, 


United States Code, 


M ,rn OFII V 

MAR 1 W4 


AVH-DC^S ... j, v 


D ipu-y ciMk 


/Vv.;. 








OVERT ACTS 


In pursuance of the said conspiracy and to 
effect the objects thereof, the following overt acus 
were committed in the Southern District of New York: 

(1) On or about March 15, 1973 the defendant 
ROBERT SCHWARTZ had a meeting at the 
Copper Hatch Restaurant at 247 West 72nd 
Street, New York, New York. 

(2) On or about March 20, 1973 the defendant 

ROBERT SCHWARTZ gave 800 dollars to co-conspirator 

Roger Stone. 

(3) On or about March 20, 1973 the defendant 
ROBERT SCHWARTZ sold approximately 25.56 grams 
of cocaine hydrochloride for $800 (eight hundred) 
& liars. 

(4) On or about March 20, 1973 the defendant 
ROBERT SCHWARTZ gave 50 (fifty) dollars to 
co-conspirator Roger Stone. 


(21 United States Code Section 846) 








COUNT II 




The Grand Jury further charges: 




Oa or about the 20th day of March, 1973, 


v ■ •*. 

-.H: 


the Southern District of Hew York, ROBERT SCHWARTZ, 
the defendant, unlawfully, intentionally and knowingly 
did distribute and possess with intent to distribute a 
Schedule 11 narcotic drug controlled substance, to wit, 
approximately 25.56 grams of cocaine hydrochloride. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP KEY/ YORK 


UNITED STATES OP AMERICA 


ROBERT SCHWARTZ, 


Defendant, 


AMENDED 

NOTICE OP APPEAL 


Indictment 74 Cr. 201 


ROBERT SCHWARTZ 

130 WEST 82nd STREET, NEW YORK, N.Y. APPELLANT. 

OFFENSE: Conspiracy to violate Sections 0l2, 84l (a) (1) 

and 84l (b) (1) (A) of Title 21 UNITED STATES CODE. 

Appellant appeals from all Judgments and all Orders rendered 
in thi3 particular case on February loth, 1975> wherein he was sentenced 
to imprisonment for a term of 3*2 years, concurrent. 

Tho above named Appellant hereby appeals to the UNITED STATES 
COURT OP APPEALS for the 2nd Circuit from the above stated Judgment and 
Order and from each and every part and the whole thereof does this 


Appellant appeal. 
Dated: March 6, 1975. 


To: HON. PAUL J. CURRAN 

UNITED STATES ATTORNEY 


" HARRY C. BATCHSLDER,JR. , 

SPECIAL ASSISTANT UNITED STATES ATTORNEY. 


Yours etc., 

MARINO & VENEZIA!, r 0 
Attorneys for Defendant 
Office and P.0.Address 
167 Y/EST 72nd STREET 
NEW YORK, N.Y. 10023. 


Tel. 873-7297 










UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NEW YORK 

UNITED STATES OP AMERICA : 

-V- s 

ROBERT SCHWARTZ, 

Defendant. : 


•x 



/ 

NOTICE 0? MOTION 
FOR AN ORTSTt VACATING 
CONVICTION rURSUAJiT 
TO AGREEMENT NIT:I 
PROSECUTION 


SIR: 

PLEASE TAKE NOTICE that upon the annexed affidavit 
of Ronald J. Vcneziano, the attorney for the defendant, and upon 
all the pleadings and proceedings had herein, the undersigned 
vill move this Court at a part thereof for the hearing of motion: 
at the United States Courthouse , at Foley Square, New York City, 
on the 3rd day of September, 197t at 9:30 o"clock in the foi'enoo: 
of that day or ns soon thereafter as counsel can be heard for an 
Order vacating conviction pursuant to agreement with prosecution 
on the ground that an agreement, was lrade between counsel and the 
United States Attorney and for such other and further relief 
as is Just and proper. 

Dated, New York, August lt,197t« 

Yours etc., 

RONALD J. VENEZIA! 10 
Attorney for Defendant 
Office and P.0.Address 
' 167 Vest 72 nd Street 

New York -City, II. Y. 

067-7297 
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UMITED STATES DISTRICT COURT 
SOUTHS till DISTRICT OF JEW YORK 


UKITED STATES OF AMERICA 


ROBERT SCHWARTZ, 


Defendant. : 


AFFIDAVIT 


STATE 0 KFE YORK ) 


COUIiTY OF HEW YORK) 


• SS •- 

• J ••• 


ROllALD J. VEIIFZIAKO, being duly sworn 


I deposes and says that: I am the attorney for the defendant herein.! 

| 

This is an application for an Order vacating 
a conviction now had against this defendant after a trial of hl^ 


action by a Jury. 


Defendant was indicted by the Grand Jury 


for the Southern District of Mew York, for violation of Sections 
812, 841(a)(1) and 841(b)(1)(A) of Title 21, United Staten Code. 

In July, 1974 said defendant went to trial 
on said charges and vas found guilty by a Jury. 

Prior to the time of his indictment and 
subsequent to the time of his arrest, defendant was told by 

Detective Michael Bramble, an agent attached to the Joint Task Force, 

I 

that he would not ba indicted and/or prosecuted if he cooperated with 
tho Joint Tack Force and gave information leading to the arrest of 

two or three other narcotic dealers. 

That defendant did so cooperate, that 
arrests were made, one arrest, upon information and belief, of an 
: individual found to be in possession of two kilograms of cocaine. 

j 

; That this cooperation took place in an approximate five month 
’period between the date of hie arrest and the date of defendant's 

I 

; Indictment. That defendant cooperated with said authorities in 

UOii 14 7 










II specific Liance upon the promise made him by Detective 
! Michael Bramble as an authorised agent of thc United States Govern- 
| ment and the United States Attorneys office. 

That Detective Bramble later denied having 
made such a prora5.se to defendant with the result being that 

t 

defendant, in violation of said agreement, was indicted, tried and i 
convicted. 

That in fact Detective Bramble did so ; 

promise and that promise was made in the presence of ray associate i 
and partner, Araello P. Marino, Esq., 

As a consequence of Detective Bramble’s 
denial, your deponent caused defendant to undergo a polygraph 
examination on the issue of whether or not Detective Bramble made i 
such a promise and such test shovred conclusively that defendant 
wan truthful in his account of the alleged agreement. 

(see Exhibit #1 attached) 

That, after such polygraph results 
knovm to Special Assistant U.S. Attorney Harry Batchelder, Esq., 
and a copy of Exhibit if2 given to him, he informed your deponent 
that it would be studied by his supervisors. At this point, over 
one month has passed and I have received no response from anyone 
in thc U.S. Attorneys Office. 

That as a result, this conviction should 

i 

be overturned in the interests of fundamental justice for the 
following reasons: 

1. That Detective Bramble was an authorized 
I agent of the United States Government and the U.S. Attorneys 

I 

|Office with implied or at least apparent authority to enter into 

I the agreement he entered into and defendant had a right to so rely 

J 

!on the specifics of this agreement, and defendant did so rely and 
jperforacd his obligations under said agreement. Also that the 
promise of the ' ited States Government aG given through it's 

I 

agent and accepted in good faith by defendant should be honored, 

I Mbit 8 I 


I 


were made 









o 


and It would bs unseemly were It not honored. 

2 . That as a result of defendant's belief 
of the agreement and specifically relying thereon, he suffered 
severe and irreparable detriment, to witj that while fulfilling 
his part of the bargain and cooperating with Detective Bramble t 
l he did not avail himself of his constitutional right to testify 

i 

on his own behalf before the Grand Jury which ultimately indicted 
him, this because, trusting in the word of Detective Bramble 
that he would not be indicted and prosecuted and believing that 
Detective Bramble was acting in good faith, defendant belie ed the i 
Government would Honor the agreement and that defendant would not 
be indicted. Defendant was, in effect, "lulled" into not testify¬ 
ing on his own behalf in the Grand Jury because he believed that, 

i 

as he vra.s cooperating, he would not be Indicted. 

The fact that defendant did not raise this 
issue at a pre-trial stage is not a bar to his raising it after 
conviction. Constitutional arguments alleging deprivation of 
l Constitional rights are never waived. They may, in fact, be 
raised for the first tine even on appeal, 

WEKEFORB, I respectfully request, in 
the interests of fundamental Justice, that an Order be granted 
vacating defendant's conviction. 


Sworn to before no this 
day of August, 197^• 


ww ,m rrvzEzrzz 
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uhited states district court 
souther:: district of mv . york 


ir.lITl'.D STATES OF /J 5 ERICA 

-v- 

HOBEIIT SCUTARTZ, 

Defendant:. 


oj^, OJw * ^ ' 

affipavitLim 

OPPOS ITIO'l TO MOTION 

to v■* r "E . :r 


74 Cr. 201 (CEB) 


state of i :m york ) 

COUNTY OF YJM YORK : es: 

SOUTHERN DISTRICT OF NEW YORK ) 

HARRY C. BATCHELDER, Jr., having been duly sworn, 
deposes and says: 

1. I an a Special Assistant United States Attorney 
in the office of Paul J. Curran, United States Attorney for 
the Southern District of Hew York. I am charged with the 
prosecution of this cane and am fully familiar with Its 
facts. 


2. On the eve of trial, counsel for the defen¬ 
dant alleged that an agent of the Drug Enforcement Adminis¬ 
tration Task Force had promised that the defendant would 
escape indictment if he provided information about other 
narcotics violators. The defendant moved to dismiss on the 
ground that he had cooperated in reliance on the alleged 
promise, and offered the results of a lie detector test 
in support of his allegations. The Government represented 
that no such premise had been made to the defendant by any 
agent or Assistant United States Attorney, and that 
Schwartz had offered limited cooperation for a time but 
later refused. The Court declined to dismiss the indict¬ 
ment or delay trial, noting that it could find no authority 


for the proposition that a promise by an enforcement agent, 

b0514 10 








! 


1IC3, Jr:cnw I 

even if made, could bind the Government. The Special 

i 

Assistant United States Attorney in charge of the case 
agreed to bring the matter to the attention of his superiors 
in any event, for whatever action they might deem appropriate. 

3. The proof at trial consisted entirely of the 
testimony of Schwartz's co-conspirator and Government agents 
involved in preliminary negotiations and a single sale of 
cocaine on March 20, 1973, and certain physical evidence 
gathered on that occasion. There was no evidence accumu¬ 
lated as a result of Schuartz'3 agreement to cooperate or 
as a result of his reliance on the alleged "promise." The 
defendant was convicted of conspiracy and distribution of 

narcotics on July 10, 1974. 

4, By memorandum of July 12, 1974, the prosecutor 

advised the Chief of the Narcotics Unit, Office of United 
States Attorney, of the alleged promise, of the agent s 
denials, and forwarded a copy of the lie detector test 
v repor't which purported to show Schwartz believed that he 

had told the truth when he claimed a promise had been made. 

The Chief of the Narcotics Unit responded that he was in 

j 

full agreement with the position taken by the prosecutor in 

i 

charge of the case, and that the prosecution should be j 

pursued. 

5. By memorandum of August 8, 1974, the prosecutor j 

advised the Chief of the Narcotics Unit that defense counsel I 

! 

had continued to press for some official response to the 
defendant's charges. It was decided that no formal response 
was appropriate unless and until the defendant pressed the 
issue before the trial court or on appeal. 

2 

50514 H '• 








1ICB, Jirtemw 


6. The Govamaont opposes defendant's raotion to 
vacate judgment on the grounds set out in the accompanying 
memorandum of law. 



HA&UY a liViuh^LUri^Jr. 

Special AssistantUnited States 
Attorney 


Sworn to before me this 



jp 






-Deing only sworn. 


deposes and says that lie is employed in the office of 


—. United States Attorney for 


the Southern District of New York, attorney for the 


herein. 


That on the....day of.. 


19 ., he did serve a true copy of 


the hereto annexed..... 


on the office of 


attorney for the__ 


....herein, located at.. 


Borough of ......, City of New York, by leaving a true copy of the same with 

the person in charge of said office, there being no one present who was authorized to give an admission 


of service. 


Sworn to before me this 


—..day of _, 19_ 


AFFIDAVIT OF MAILING 


STATE OF NEW YORK 1 SS 

COUNTY OF NEW YORK \ 


' NEW YORK [ -- ^ 


being duly sworn, 


deposes and says that he is employed in the office of the United States Attorney for the Southern 


District of New York 


zi oi «ew Yori:. ^ 

hpt on tjje fijL / ..... day of ( /<- iS/ . , he served a,cony of 


by placing the same in a_pr^pcrly franked envelope addressed to: .♦... _ 


' the within 

ys ■ 


rteL Cmc 


_ 


' / ' /■ 

And deponent futhcr says that he sealed the said envelope and placed the same in the nyatl chute 


drop for mailing in the United States Courthouse, Foley Square, Borough of! itanliattan^City of 
New York. • / yfs// ' ^ 




Sworn to before me this 


- & f'l day of _, 197^ 


Et Attic nr'U'.rnwvLO 
Hcuw K-’.: <c,f ‘ 

No .’<■) 

CaeU.pU .0 '.>r_iu -wl«ntv 
...... ■>' Vila 

























Torm No. T73A-33J-270 
(Kct. 10-25-05) 


Sir: 


Ycni will please take notice that a _ *= 1 =====^= ==i==^-iis 

cf which the within is a copy, was this day ^llnitcb J?i;:ics District QJmjrt 

duly entered in the within entitled action, 

in the office of the Clerk of this Court, SOUTHERN DISTRICT OF NEW YORK 

Dated, N. Y., ..., 19_ 

Yours, etc., UNITED STATES OF AltERICA 


United States Attorney 

Attorney for _ 

To 


Attorney for _ 


Sir: 

Please take notice that the within _ 

will be presented for settlement and sig¬ 
nature to the Honorable ... 

United States District Judge, at the office of 
the Clerk, Room C01, United States Court¬ 
house, Foley Square, Borough of Manhattan, 

City of New York, on the _ day of _ , 

19 - , at 10:30 o'clock in the _ noon 

or as soon thereafter as counsel can be heard. 

Dated, N. Y., _, 19 _ 


-V- 



.« v... .t Attorney for __ 

Due service of a copy of the within is here¬ 
by admitted. 


New York, __ _ 19... 



Yours, etc., 

To 

Attorney for 


United States Attorney 
Attorney for 


To 



Attorney for 




FPI— 33—3-22-71—40M—7015 


Attorney for 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT 0? NEW YORK 


UNITED STATES CF AMERICA, 

-V- 

ROBERT SCHWARTZ, 

Defendant* 


74 Cr. 201 (C.L.B.,Jr.) 


POINT I 

THR PROMISE MADE, E VEN IF IKS , U7 ^ C ^~“ 

AS A MATTER C7 L.‘W TO 

PROSECUTION. SHOULD U3 HONORED _AS ENDA-g 
SUFFERED A DETRIMENT. 

Defendant ha. a due P roc... ri E ht to avail hlma.lf of 

.11 possible action. In the defen., of hi. case Including the rights 

petition the foreman of the Grand Jury to allov bin to testify In th. 

Grand Jury and present vitne,... and other evidence o n . hla eon be half. 

By believing the promise of Detective Bramble that ho 

wou ld not ha Indicted If he cooperated, defendant «.. In effect "lulled" 

into not petitioning th. foreman of th. Gram! Jury to te.tlfy •• he 

believed be would never be Indicted. p ' L 

uuwrr. UNITED STATES 405 7. 2d, 1187 9th Clr. 1969 - 

failed to give effect to a premia, elmllar to th. one at bar only been.. 

defendant could .hew no detriment. That holding clearly at.tad that. If 

detriment could be .hewn, a. defendant .how. In the c... at bar. th. 
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result would be different: 


"la the absence of such a statute or of 
allegations to the effect that In 
consideration of the promise of immunity 
Hunter surrendered constltlonal or 
statutory safeguards, the alleged oral 
agreement provides no defense to this 
case" • 


POINT II 

DEPENDANT'S RIGHT TO PETITION THE 
GRAND JURY FOREMAN TO TZSTUY PIT HIS 
OKN EEHALF IS A "COUSIIIIONAL" RIGHT . 

The fifth amendment of the U.S. Constltion requiring 

Indictment by a Grand Jury unless waived as a constltlonal condition 

precedent to prosecution for a felony clearly sets forth the Grand Juryy 

as a safeguard of the rights of the accused, and further, as a safeguard 

of constltlonal proportions. 

As such, any and all of defendant's prerogatives In 

relation to the Grand Jury should also, by logical Inference, be regarded 

as rights of constltlonal dimension. This Includes defendant's right to 

petition the Grand Jury foreman to be allowed to testify. 

Defendant does not claim that he has a right to testify 

If the Foreman ref\ sea to allow him to; nor does he even claim that the 

Prosecution must Inform him of the Grand Jury deliberations As such the 

Government cited both UNITED STATES v. ROSEN 259 F. Supp 942 S.D. N.Y. 

1966) and UNITED STATES v. ELKSN1S 259 F. Supp 236 S.D. N.Y. to no avail. 

Defendant does claim a right to petition the Foreman to 


50514 14 


(2) 







testify so that the Foreman may exercise his discretion on the question. 

As the facts worked out in the case at bar the foreman was 
never allowed to exercise his discretion because defendant was "lulled" 
Into not requesting to testify because of his belief in the promise made 
him by agent Bramble. 

CONCLUSION 

That defendant's Motion be granted in all respects. 

Respectfully Submitted 
MARINO & VENEZIANO.ESQS., 

BY:__ 

Attorneys for Defendant 


<3) 




HCB,Jr. 


^ / V 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


-V- 


74 Cr. 201 (CLB) 


ROBERT SCHWARTZ, 


Defendant. 


GOVERNMENT 1 S MEMORANDUM OF LAW 
REGARDING ALLEGED PROMISE OF 
IMMUNITY BY GOVERNMENT AGENTS. 

The Government opposes Defendant Schwarts motion 
on the legal and factual grounds set out below and in the 
accompanying affidavit of Harry C. Batchelder, Jr., 

Special Assistant United States Attorney. 


50514 15 






HCB,Jr. :ka 


POINT I 

The Alleged Promise, Even if Made, 

Is Insufficient as a Matter of Law 
To Grant Immunity from Prosecution . 

The Ninth Circuit has railed on a situation 
nearly identical to that of the instant case. 

In Hunter v. United States , 405 F.2d 1187 (9th Cir. 
1969), two Drug Enforcement Administration agents 
and their Los Angeles Bureau Chief allegedly promised 
a defendant that he would not be indicted in return for 
information leading to other narcotics violators, 
whether or not convictions resulted. The defendant 
offered information which proved valueless because 
he had been identified as an informant. In the process, 
the defendant confessed to his own criminal activity. 

The Court refused to vacate sentence, 
finding "no statute authorizing enforcement officers 
to grant immunity from prosecution on such a ground." 


-2 


t 


50514 1C 




HCB,Jr.:ka 


405 F.2d at 1188. The defendant’s admissions of guilt 
during his period of ’'cooperation” vere not introduced 
at trial, and even if made known to the grand jury 
did not represent a surrender of constitutional or 
statutory safeguards in reliance on the alleged promise. 
Id. 



-3- 




17 



POINT II 


The Alleged Premise, Even if Made and 
Relied Upon By the Defendant, Resulted 
In No Prejudice. 

Even if such promises were made, and the 
Government represents that they were not, and even 
if Schwartz made detrimental statements in reliance, 
and the Government represents that it has no such 
statements, no prejudice has resulted to the defendant. 
The Government's evidence at trial treated only the 
events leading up to and including Schwartz' sale of 
cocaine to a Government agent. No part of the Govern¬ 
ment’s case involved any evidence obtained pursuant to 
the non-binding, alleged promise. Suppression of such 
evidence at trial would be the defendant's only remedy 
and only if he could show detrimental reliance. Hunter 
v. United States . 405 F.2d 1187 (9th Cir. 1969); United 
States v. Blue , 384 U.S. 251, 255-256 (1966); ShotwejLl 
Mfg. Co . v. United States, 371 U.S. 341, 347-8 (1963). 
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UCB,Jr.:ew 

POIHT III 

A Defendant Has Ho Constitutional 
Right to Appear Sefore a Grand Jury. 

Defendant's claim of prejudice by forfeit of a 
Constitutional right to appear before the Grand Jury in 
reliance upon the alleged promise i3 inappropriate. 

Because the Grand Jury is not charged with the duty of 
deciding innocence or guilt, not all of the procedural 
safeguards which attend the ultimate trial of the facts 
are required. Thus, in Grand Jury proceedings, there 
is no right to counsel, no right ox confrontation, no 
right to cross-examine or to introduce evidence in re¬ 
buttal and ordinarily no requirement that the evidence 
introduced be only such as would be admissible at trial. 

Halted States v. Scully , 225 F.2d 113, 116 (2d Cir.) 
cert, denied, 350 U.S. 397 (1955). Similarly, the de¬ 
fendant has no right to appear before a Grand Jury either 
under the conmon low. United States ex r cl. McCann v - 
Thompson , 144 F.2d 604, 605 (2d Cir.) (L. Hand, J.), 
cert, ^nied. 323 U.S. 790 (1944), or on Constitutional 
Due Process grounds. United States v. Rosen, 259 F. Supp. 942 
(S.D.H.Y. 1966); United States v. Elhsnis , 259 F. Supp. 236 
(S.D.H.Y. 1966), cert , denied , 390 U.S. 990 (1968). 
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CONCLUSION 


Defendant's motion should be denied. 


PAUL J. CURRAN 

United States Attorney for the 
Southern District of New York 
Attorney for the United States 
of America 


HARRY C. BATCIIELDER, JR. 

Special Assistant United States Attorney 

Of Counsel. 


\ 
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SCIENTIFIC LIE DETECTION. INC. 

^yVour ^lAtiClzintj tfii 'DouitCi Gjtnixalion. of Oh c=4xthx tPoCyc/xafifu. 

c -l lAicer CTtM C-fREET NEW YORK. N. Y* 10019 

1109 Meoical Arts Center 57 West 57th stree 

(212) PLaZA 5-52A 1 


Richard O. Arther. b. s. m. a. 

MlftlDINT BINO 1996 


Gene Sandacz 

eiNTimO rOLYORAPHiST ••NCI I99B 


July 6, 1974 
Case No. Y - 2775 
PRIVILEGED AND CONFIDENTIAL 


Ronald Veneziano, Esq. 

167 West 72nd Street 
New York, N. Y. 10023 

Dear Sir: 

On July 3, 1974, Robert Schwartz voluntarily came 
to this polygraph suite for an Arther Polygraph Examination. 

The main issue under consideration was whether or 
not Mr. Schwartz was telling the truth when he made 
" 'certain claims in regard to his interpretation of 
conversations with various persons assigned to the 
Joint Federal Narcotic Task Force. 

The facts concerning this case were provided the 
polygraphist by Mr. Ronald Veneziano, who is Mr. 

Schwartz' attorney. 

Before his pre-test interview, Mr. Schwartz signed 
two copies of a form stating he was taking the tests 
voluntarily. One copy of this executed form is enclosed 
w ith this report; the other is incorporated as part ot 
our case files. 

In the Arther Polygraph recordings there were 
■ definite indications of truthfulness when Mr. Schwartz 
was asked the following pertinent test questions: 

1 . The night you were arrested last year, were 
you told you would not be indictedif you gave 
up two people? Answer: Yes. 

2. Are you lying when you claim the Federal agents 

promised you no indictment if you co-operated? 
Answer: No. _ ... 


, r . u rv_,__ • f Q , wnur exclusive use n merely so opioion concerning the personfi) interviewed 




3. Are you telling the truth when you claim the 
Federal agents said there would be no indictment 
if you co-operated? Answer: Yes. 

4. Did you give up those two names because you 
believed that would stop your prosecution? 

Answer: Yes. 

It is the opinion of the polygraphists, based upon 
Mr. Schwartz' Arther Polygraph Examination, that Mr. 
Schwartz believes he is telling the truth to his four 
pertinent test questions. 

Note? It must be remembered that the polygraph 
will only indicate to a polygraphist what a person believes 
to be the truth. That is, if a person believes he is 
telling the truth to a question, even though he might 
actually be lying or mistaken, the polygraph will indicate 

truthfulness. 


Respectfully submitted, 
SCIENTIFIC LIE DETECTION, INC. 

Q. 

Richard 0. Arther, 

President 
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Polygraphists : 


Dori J. Pearl 
Richard 0. Arther 
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j 109 Medical Arts Center 


57 WEST 57th Street 
to 151 PI A7A 5-5241 


New York. N. Y. 10019 


Richard O. Arther. b. s. m. a. 

PHI SI OINT SINCI 1939 


Gene Sandacz 

CIRTIFIID POLYORAPHIST SINCI ISSS 


Richard O. Arther graduated with honors 
University in 1951 with a Bachelor of Science 
istration. In 1960, he obtained a Master of 
from Columbia University. 


from Michigan State 
degree in Police Admin- 
Arts degree in Psychology 


Following graduation in 1951, he began his polygraph internship 
in Chicago at John E. Reid & Associates. His instructors were r. 
Reid and Fred E. Inbau, the noted Professor of Criminal Law at 
Northwestern University School of Lew. After six months of intensive 
training, during which time he was their only student, Mr. Arthe 
received his certificate as an expert polygraphist. 


He was then taken into the firm of John E. Reid & A 
Mr. Reid's Chief Associate. While there, he was selecte 
on a new interrogational device for the Office of Naval 
This special project took one year to complete. 


ssociates 
d to do r 
Research. 


as 

esearch 


Mr. Arther remained in Chicago until July 1953, at which time 
he came to Manhattan to establish on West 57th Street New Yor 
State's first full-time polygraph suite. 


In 1964, Mr. Arther founded the Polygraph 
York State, which is the official organization 
professional polygraphists. From 1964 to 1972 
President or Board Chairman. 


Examiners of New 
of the state’s 
he was either its 


Mr Arther also founded in 1964 the Polygraph Examiners of 
New Jersey and from the beginning has been its Secretary-Treasurer. 

He is a Charter Member of the American Polygraph Association, an 
in 1971 he received its John Hayden Award for his distinguished 
contributions to the polygraph profession. 

Mr. Arther belongs to other professional organizations, including 
the American Society of Industrial Security, National Counter Intel¬ 
ligence Corps Association, New York Counter Intelligence Corps 
Association, International Association of Arson Hivestigators, SP^ial 
A ents Association. For twenty years Mr. Arther has been an Associate 
Member of the International Association of Chiefs of Police and 
a Life Member of both the National Sheriffs Association and the 
Military Police Association. 


In addition, Mr 
Industrial Council. 


Arther is a member of the United States 


oiruAnno Arther 


•OAND CHAIRMAN OR PRI9I0INT, 1914 THRU 1971 
POLYGRAPH EXAMINERS OF NEW YORK STATE 

SICRITART-TRIA9URIR 9INCI 1994 
POLYGRAPH EXAMINERS OF NEW JERSEY 


9R19IOINT SINCI tS94 

NATIONAL TRAINING CENTER OF LIE DETECTION 

MANAOINO EDITOR SINCI 1999 
THE JOURNAL OF POLYGRAPH STUDIES 





From 1954 through 1962, Mr. Arther was on the Police Science 
staff of Brooklyn College, for several years he mstructed e 
Port of New York Authority Police on interrogation and interviewing, 
for three years he was on the Police Science staff of Seton Hall 
University, for two years he was on the staff of the Graduate 
School of Public Administration of New York University, an w 
staff member of the John Jay College of Criminal Justice. 

In 1958, Mr. Arther helped found the National Training Center 
of Lie Detection. Since 1964, he has been both its Director and 
President There he has given the basic polygraph training to 
over 1 000 polyqraphists for various state and local law-enforeemen 

agenda as well as the United States army. Coast Guard, and Marine Corps 

In the past ten years over 1,800 polygraphists have attended 
his various polygraph seminars, which he conducts severa 
year throughout the country. In fact, he conducts more seminars 
than all other polygraphists combined. 

Mr. Arther has personally given polygraph examinations to 
over 22,000 persons. 

mV,*, arther IV Polygraph, which was designed and manufactured 

according^to^his^specificat ions, is the most sensitive iie-detectio„ 

instrument in use today anywhere in the world. 

r:s;nir;.,:v“r,n; 

and Criminal Interrogation . 

Mr Arther is Senior Author of Interrogat ion for Investigators 
and is^he author of the noted college text. The Scientific injjjtlaator 
?n addition he founded and from the start has been the Managing 
Editor of the oldest and largest circulation polygraph publication, 

The Journal of Polygra ph Studies. 

_ .. _ lictoH in T.eaders In American_Science in 

1962 ."'hIs' name IZo ZV appeared ^oOTograph-1 — 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


J J f€ :0 S^k. 

4 JAN 6 - !3?5 jj 


ROBERT SCHWARTZ, 


Defendant. 


UNITED STATES OF AMERICA, 

V. 


74 Cr. 201 


November 8, 1974 
2;00 P.M. 


BEFORE : 


HON. CHARLES L. BRIEANT, JR., 


District Judge, 


APPEARANCES : 

PAUL J. CURRAN, ESQ., 

United States Attorney for the 
Southern District of New York 
HARRY C. BATCHELDER, ESQ., 

Assistant United States Attorney 

RONALD J. VENEZIANO, ESQ., 

Attorney for Defendant 
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MR. BATCHELDER: Ready for the government, 

your Honor. 

TIIE COURT: Mr. Veneziano, are you ready? 

MR. VENEZIANO: Yes, your Honor. 

THE COURT- You nay go forward. 

MR. VENEZIANO: Call to the stand defendant 

Robert Schwartz. . ' 

THE COURT: Please speak up. 

MR. VENEZIANO: I'm sorr. 

I call the defendant Robert Schwartz. 

ROBERT SCHWARTZ, called on 

his own behalf after being duly sworn, testified 
as follows: 

MR. VENEZIANO: Your Honor, may I ask prior 

to commencing my questioning whether all other witnesses 
who will testify at this hearing be excluded during the 

testimony of this witness. 

THE COURT: If there are any fact witnesses 

here they should be excluded. 

Since there is no jury you may go in the jury 

room. 

(Pause) 

THE • ,URT: The government has consented 


30514 2G 









r dj w Schwartz-direct 3 

that you be excepted from the requirement. 

DIRECT EXAMINATION 
BY MR. VENEZIANO: 

Q Give you full name for the record. 

A Robert Howard Schwartz. 

Q And where do you reside, Mr. Schwartz? 

A 130 West 82nd Street. 

Q And how long have you resided at that address? 

A Approximately about a year. 

Q Now, Mr. Schwartz,did there come a time when 

you were placed under arrest by Detective Michael Granwood 
for violations of various .federal narcotics actions? 

A Yes, there was. 

Q Now, do you remember approximately when that 

arrest took place, as best you can recall from your own 
recollection? 

A Around June of last year. 

Q And when you were arrested, would you tell the 

Court in your own words exactly what happened to you in 
terms of where you were physically taken and what transpired 
on that evening. 

A I was arrested on 93rd Street and, I believe, 

t 

Amsterdam Avenue, and I was taken to Varick Street. I 
believe 201 Varick Street. I don't remember what floor 
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in the building I was taken upstairs to. 

Q What was done to you once you were taken to 
201 Varick Street? 

A I was brought into a small room with a bed 
in the room. It was a very tiny room, and I was sitting 
there for about ten minutes when Mr. Bramble came into 
the room. Detective Bramble. 

Q When Detective Bramble came into the room — 

s 

by the way, was he your arresting officer? 

A No, sir, he was not. 

Q Who was your arresting officer? 

> 

A I don't remember their names. I'm sorry. 

Q Well, was Detective Bramble present at the 
time you were arrested? Did he give an assist to 
your arresting officer? 

A I didn't see him.' 

•Q Now, what did Detective — 

THE COURT: When did you first meet Detective 

Bramble? 

THE WITNESS: When I was in Varick Street, 

sir. 

THE COURT: After you had been arrested and 

brought to Varick Street for processing? 
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THE WITNESS: 


Yes. 
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THE COURT: IIow long after the time you were 

arrested did you first meet him? 

THE WITNESS: Actually I had met Detective 

Bramble prior to that but I met him on his official 
capacity — about I'd say, a half hour I v/as in Varick 
Street. 

Q When you met Detective Bramble prior to that, 
we are talking about quite frankly that period of time 
when Detective Bramble was acting as an undercover agent 
and you didn’t know it. 

A That's correct, sir. 

Q The first time you met him as a law enforce¬ 
ment officer was on that evening at 201 Varick Street 
in that room; is that correct? 

A That's correct. 

Q Now, when Detective Bramble came in what, if 

anything, at that time, as best you can recollect, did 
he say to you and did you say to him?' 

A He walked in and he smiled and he said "Hello, 

Bobby," 

Q And then ? 

A And I believe Hr. Pope came in with him also 

at that point. 

Q As far as you knew, who was Hr. Pope? 
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A He introduced Mr. Pope as the head of his 
department. 

Q And what happened after that? 

A They told me I would be going to jail unless 

I cooperated. 

Q Well, were they more specific? Did they 
tell you the form they wanted this cooperation to take? 

A Yes, they did. What they said was in exchange 
for my immunity — 

Q I'm sorry, in exchange for your what? 

A In exchange for my not being prosecuted, 

they told me I would be indicted but not prosecuted, if 
I were able to assist them in making -- first they 
asked for three arrests. I said I didn't know about 
three. I said maybe I could cooperate with two. 

We discussed that for about an hour. They 
brought me some papers to sign, and they told me to go 
home and they would be in contact with me at a future 
date. 

MR. VENEZIANO: May I have one moment, your 

Honor? 

THE COURT: All right. 

(Pause) 

Q On that date you were not arraigned or brought 
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before a judge, were you, on the date you were arrested? 

A No, I was not. 

Q Nov; — 

A As a matter of fact— 

Q How long would you estimate v/as the amount of * 

time you stood at 201 Varick Street after you were arrested? 
A I would say approximately two hours. 

Q And then you were let go? 

A Yes. As a matter of fact, that very evening 

Detective Bramble, upon his guaranty of not being indicted, 
had me cooperating right from Varick Street. I placed 
a phone call there for him. 

Q Not being indicted or not being prosecuted? 

A Excuse me, to being indicted but not prosecuted 
was the exact words they used. 

THE COURT: . You were told you would be 
indicted but not prosecuted; is that correct? 

THE WITNESS: Exactly. 

Q You say he made you begin cooperation that 
evening right from 201 Varick Street. 

Can you elaborate on that, please? 

A Yes, sir. By starting cooperation they asked 

me to dial a phone number which Detective Bramble put 

< . 

ona tape recorder. He recorded the conversation that I 
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rdjw Schwartz-direct 8 

had with some party that they were interested in on the 
telephone right from Varick Street. 

THE COURT: Some party that you knew? 

THE WITNESS: Yes, sir. That was part of 

the cooperation. 

Q And after you made that call, is that when 

they let you go? 

A I would say shortly afterwards. 

Q And they told you that you could go and they 
would be in contact with you? 

A Yes, sir. 

Q And subsequent to that day, how much longer 

did it take for them to get in contact with you? 

\ * 

A I would say probably within ten days. 

Q And was that with a view toward making you 

cooperate further? 

A Yes, sir. 

Q And was that basically the starting point of 

the cooperation that you engaged in? 

A Yes, sir. 

Q And this cooperation was apparently of approxi¬ 

mately five months duration? 

A That is correct. 

Q And when you cooperated during this period 

:vz 
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of time was it always Agent Bramble whom you worked with 
in terms of your cooperation? 

A No, sir, it w.^j not. 

Q Whom else did you work with,if you know? 

A I don't know their names but I would say at 

least three or four other people from the department that 
I worked with. 

Q But was Detective Bramble involved with 

this cooperation at least sporadically? 

A Yes, sir. After certain contacts were made 
they would drive to a certain point and Detective Bramble 
would have been there but he wasn't actually on the scene 
where we were. 

Q Do you know, if you know, on the night that 

you were arrested at 201 Varick Street, was Detective 
Bramble or any other agent, if you know, aware of the 
fact that you were a prior felony offender? 

A Yes, they were, sir. 

Q What do you base that answer on? 

A They told me. - 

THE COURT: Who told you? 

Q They told you they knew what your record was? 
THE WITNESS: Mr. Pope. 

Q Was this said in the presence of Mr. Bramble? 
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A Yes, sir, it was. 

Q You were still let go two hours later? 

A Yes, sir, I was. 

Q During the total time of your cooperation, 

if you know and if you remember, how many individuals 
were you instrumental — if the term is appropriate — 
giving over to Detective Bramble and the authorities? 

MR. BATCHELDER: 'bjection, your Honor, 

irrelevant. 

THE COURT: I don't think it's irrelevant. 

I will let him make his record here. 

How many? * 

TIIE WITNESS: Three, your Honor. 

Q And did there not develop and argument between 

yourself and Detective Bramble after the second individual 
was given over but before the third individual was given 
over? 

* , 

A Yes, there was. 

Q Would you please relate to the Court what the 

substance of that disagreement and argument was? 

A I felt that — 

THE COURT: That's no good. Ask him for 

his conversation with Detective Bramble and give 
me the time and place and who was present. Not what he 
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Q As well as you can place the time, 
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if you can 


remember, can you give us the approximate month and year 
in which this argument, this disagreement with Detective 
Bramble took place? 

A I believe it was approximately three months 

from the date I was arrested. 

Q By the way, during the course of this coopera¬ 

tion you were not making notes and keeping written 
records, were you? 

A Absolutely not. I had no reason to. 

% 

q In view of the fact you were cooperating, is 

it not the case you felt it would be against your interest 

to keep written records of the fact of your cooperation? 

A Of course. 

Q So you did not know at any time names and 

dates? 


A No, I did not. 

Q And times of places and meetings and conver¬ 
sations, did you? 

A No, sir, I did not. 

Q Now, can you please relate to the Court what 
you said to Detective Bramble and what Detective Bramble 
said to you with regard to this argument you had? 
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THE COURT: Fix the time and place and state 

who else was present. 

C As nearly as you can remember or as best as 

you can recollection, what was the time and what was the 
place? 

i 

A I believe it was about three months after the 

night of my arrest, it wds during the afternoon. I had 
made another contact for him. It was my second contact 
THE COURT: Where was this conversation? 

THE WITNESS: The conversation took place in 

the automobile with one of the agen-s with me. 

THE COURT: Who was the other agent? 

THE WITNESS: I'm sorry, sir, I don't remember 
his name but it was not Detective Bramble. 

THE COURT: You mean yourself and Bramble 

and somebody else? 

THE WITNESS: That's correct, sir. 

THE COURT: Where was this automobile? 

THE WITNESS: The automobile was parked on 

the street. ■ 

THE COURT: Where? 

THE WITNESS: It was on the east side. I 

believe, sir, around 28th Street or 29th Street. 

THE COURT: All right. 
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THE WITNESS: I started to break down in the 
car and I told them I cotild not do it any more. 

Q Why did you feel you could not do it any more? 

A Because it went against me entirely. 

.1 

THE COURT: Why did it go against you? 

THE WITNESS: I didn't feel that I was being 
right as a person to myself. 

THE COURT: To do what? 

THE WITNESS: I told them I would give them 
two. I didn't know about three. After I had given them 
two they pressed for the third one. 

THE COURT: You thought there was something 
wrong about giving three but not two? 

THE WITNESS: I told them I would have to go 
out literally and find them, a third person. 

Q At the beginning when you said that you could 
give two, that you didn't know about three, was that be¬ 
cause you knew relatively easily how you could place 
your hands on two individuals? 

A That’s correct, sir. 

Q And that you would have trouble getting the 

third because you did not know of a third? 

A That is correct. 

Q Continue. 
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A And I can't remember the exact conversation 
but they said that it was very important that they have 
the third party. 

4 

I said I would have to go out and find them. 

That I remember very clearly. 

And they said, "All right, see the best you 
can do." That's the way they left it with me. 

I believe about two days after that, Detective 
Bramble came over to my house with one of his assistants 
that was present at the trial. I don't remember his name. 
And they very strongly proceeded to say, indicate that 
they wanted a third party. 

Q And did they indicate to you what would happen 
in the event they did not get the third party? 

A I don't remember that, sir. 

Q But you did in fact get this third individual? 

A Yes, sir, I did. I felt just by them telling 

me they were interested enough in the third and due to 

i 

the fact that they told me I was cooperating, that the 
pressure was on me to get them a third party. 

Q And after you did get them this third individual, 
did you then have any further conversation with Detective 
Bramble? 

A I don't believe so, sir. 


.1 MR 
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Q Then there came a time when you found yourself 

indicted? 

A That is correct. 

Q Is that right? 

A That is correct. 

Q And at the time that you found yourself 
indicted, did you make any effort to contact Detective 
Bramble at that point? 

* A No, sir, I didn't. 

Q All right. 

Was that on the advice of counsel? 

A No, sir. 

Q All right. 

Did there come a time when you underwent a 
polygraph examination? 

THE COURT: No business about polygraphs. 

I am not going to take proof of polygraphs. 

MR. VENEZIANO: Your Honor,’ I do not intend 

to offer proof in terms of ever- trying to put into 
this Court what the results of that examination were 
but I thought it would be good to bring this up early on. 

THE COURT: No business about polygraphs. 

MR. VENEZIANO: May I be heard vitally further? 
If you hear the thrust of »ny argument maybe you will change 
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your mind. 

THE COURT: Make an offer of proof. 

MR. VENEZIANO: The fact that the polygraph 

examination was given and the way individuals reacted 
and interacted around that polygraph and the ansv/ers 
that they give with regard to all those facets of this 
case might be very interesting to your Honor in terms 
of gauging their credibility, which is always an overall 

issue in anybody giving testimc \y. 

THE COURT: What is it you propose to prove 

if permitted about the polygraph? 

MR. VENEZIANO: If permitted, I would ask 

» 

*t * 

whether or not, not so much for my client but when cross 
examining Detective Bramble, whether or not Mr. Batchelder 
ever made Detective Bramble aware that my client had under 
gone and successfully taken a polygraph examination and 
if so, what his reaction to it was. I think that would 
be a very important question and I think the answer would 
be very significant in terms of the Court judging Mr. 

Bramble's credibility. 

MR. BATCHELDER: Your Honor, that's utter 

I 

nonsense. 

THE COURT: I'm afraid it is. I will decline 

* 

to take that proof. I will sustain the objection and 








Schwartz-direct/cross 


r £j w scnwart2'un^w'-‘-''““ 

rule it irrelevant and decline to take it. You may 

have your offer of proof in the record. 

MR. VENEZIANC:' I will not submit an offer of 

proof at this time. 

Q other than the statement that you would not 

be prosecuted if you gave two, perhaps three people, 
was there any other statement or any other promise made 

to you by Detective Bramble? 

A No, sir, there wasn't. 

MR. VENEZIANO: I have no further questions. 

THE COURT: Do you wish to cross examine? 

MR. BATCHELDER: Just briefly, your Honor, 

if I may. 

CROSS EXAMINATION 
BY MR. BATCHELDER: 

q When did you first tell your lav/yer about a 

promise, alleged promise by Detective Bramble? . 

A Oh, I would say within a matter of a week after 

I had been arrested. 

q A week after you were arrested? 

A Yes. 

Q so your counsel knew about this alleged 

promise all the way from the day you were arrested, which 
I take it was sometime in September, until the day before 


I 
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trial; is that right? 

A No,sir, about a week after. 

Q About a week after? 

A Yes, sir. 

Q You were arrested, I take it, sometime in 
September; is that correct? 

A No, I believe .it was earlier than that, sir. 

Q You were arrested in June initially? 

A Yes. 

I 

Q So your counsel knew of this alleged promise 
of non-prosecution from June until the date of the trial? 

A Yes. 

Q So your counsel knew of this alleged promise 

of non-prosecution from June until the date of the trial? 

A No, I think I was arrested around the middle 
or towards the end of June. Maybe in July. 


THE COURT: '73? 

t 

THE WITNESS: '73. 

A Mr. Batchelder — 

Q Excuse me, I will ask the questions, Mr. Schwartz, 

Now, did there come a time when you were inter¬ 
viewed in the assistant United States attorney's office 
on November 23, 1973? 

A I believe there was. 
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Q And were you asked certain questions with 
respect to your background and also with respect to the 
events in question? 

A I don't remember the questions now. 

Q I just asked you were you asked certain questions? 

A Yes. 

Q Were you asked certain questions by an assistant 
United States attorney at that time? 

A Yes, sir, I was. 

Q Was Detective Bramble present at that time? 

A Yes, sir, he was. 

Q Did you ever tell the assistant United States 

attorney at that time that you had been promised immunity 
and you were being unfairly prosecuted in this case, 
yes or no, please? 

THE COURT: Did you tell him that in substance? 

THE WITNESS: I don't believe so, sir. 

THE COURT: Did you tell him anything about 

your understanding that you were not to be prosecuted? 

THE WITNESS: I do not believe so, sir. 

Q Isn't it a fact you made no statement whatso¬ 
ever? , 

A That may be true, sir. 

Q Nov/ — 
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2 THE COURT: That last question and answer 

3 are somewhat ambiguous. 



He gave his name, didn't he, and his occupation 

and materials like that? 

MR. BATCHELDER: Yes, your Honor. 

Q You gave you pedigree, did you not, with 

respect to your age, marital status, occupation, where 
you lived? 

A I believe so. 

Q And you also told you were employed at Paul 

Sargeant Clothes as a copyrighter in communications; 
is that correct? 

A No, sir. 

THE COURT: He is asking whether you told the 
United States attorney that? 

THE WITNESS: I did not. 

Q You did not tell the United States attorney 
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that? 


20 A No. 
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q Did you ever tell the United States attorney 

that you made $800 a month? 

A I have no recollection of telling him that, 

sir. 

MR. BATCHELDER: Your Honor, may I have this 
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marked as Government's Exhibit 1 for identification, 
please. 

MR. VENEZIANO: I would object to the question 

in regard to $800 a month and the answer. How would that 
be relevant — 

THE COURT: Objection overruled. 

(Government's Exhibit 1 was marked for 
identification) * 

Q Look at this, Mr. Schwartz, and I would call 

I 

your attention to the second pages, please. 

MR. VENEZIANO: May I see it before he looks 

at it? 

MR. BATCHELDER: Sure. 

(Handing) 

(Pause) 

MR. VENEZIANO: Thank you. 

(Handing) 

THE COURT: Finish the question, please. 

Q I ask you to look at that, please, and ask if 

you recognize some of the information that is contained 
on that page. 

A Yes. 

q All right. 

Would you please tell the Court what information 
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is correct on that page and v/hat information is incorrect 
on that page? 

HR. VENEZIANO: I would object to that kind of 
question, your Honor. 

THE COURT: I will sustain it as to form but 
I will permit him to be examined as to what he told the 
assistant United States attorney during this process. 

Q What did you tell the United States attorney - 

MR. VENEZIANO: Objection. 

THE CCURT: Overruled. 

Q What did you tell the assistant United States 
attorney with respect to your name? 

A Yes. 

Q With respect to your name? 

A No. 

Q With respect to your domicile? 

A Yes, sir. 

Q Your address? 

t 

A Yes. 

Q That's correct. 

May I see this for one moment? 

A Yes. 

0 And with whom you resided? 

A Yes, sir. 
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Q You don't recall. 

Did you read what those papers were? 

A I don’t remember if I did or didn't. 

Q You don't remember whether you read the document 

you signed? 

A I don't remember if I did or didn't read it. 

(Government's Exhibit 2 was marked 
for identification) 

Q I show you what has been marked as Government's 

» 

Exhibit 2, which is a waiver of arraignmenc form, and 
ask if you recognize that as your signature. 

A Yes, sir, it is. 

Q It's your signature. 

Do you ever recollect reading what that was? 

A No, sir. 

Q You never did. And you just signed it; is 
that correct? 

A Yes, sir. I was told to. 

Q And you did what you were told; is that correct? 

A Yes. 

Q Nov/, let us go back, if I may. 

Did there come a time in February of 1970 that 
you pleaded guilty to an information charging you v/ith 
having brought into the United States 39 pounds of hashish? 
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MR. VENEZIANO: Objection, your Honor. 

THE COURT: Sustained. 

MR. VENEZIANO: I move the question be stricken. 

MR. BATCIIELDER: I would like to establish 
if I may that this individual has been arrested before 
and is aware of some of the procedures with respect to 
being arrested and the statements that would be made, and 
that is the reason, and solely that reason. 

MR. VENEZIANO: I renew my objection. I 

I 

really don't see the relevance here. This is not a Miranda 
hearing. 

MR. BATCHELDER: Except it goes to the credibilit 

of the witness testifying that he was given guarantees 
and promises, and I want to establish that he has been 
through this routine on at least one occasion in the 
Eastern District of New York. He has been through this 
routine in California. 

THE COURT: I really don't see any relevancy. 

I don't think there is any question that the man has two 
prior convictions. That’s a matter of public record and 
the Court can notice — 

MR. BATCHELDER: I am not interested in the 
convictions per se, your Honor. I am simply interested 
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as to whether he had been interviewed before and had been 
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arrested by federal officials before? 

THE COURT: I don't see any weight in it, 


Mr. Batchelder. I will sustain the objection. 

I will take notice of the fact that he 
has two prior narcotics convictions, for what it's 
worth. In a sense that made him all the more attractive 
as a cooperating individual, because he knew his way 
around in the narcotics business. 

Q At the time you were arrested, is it not a 

I 

fact you were on probation from the Eastern District of 
New York? 

A Yes, sir. 

MR. VENEZIANO: Same objection. 

THE COURT: I'll take judicial notice of that 

fact for whatever worth it has here. 

Q Is it a fact that you were also on probation 

% 

from the State of California for possession of heroin? 

A Mr. Batchelder, I did not know I was on pro¬ 


bation from California until tne gentleman that inter¬ 
viewed me prior to coming to this court told me. 

THE COURT: Really? 

THE WITNESS: Yes, sir. I first found out the 


day — 


THE COURT: 


Were you arrested in California? 
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THE WITNESS: Yes, sir. 

THE COURT: Did you plead to something out 


there? 


THE 

WITNESS: 

Yes, sir 

, I 

did. 


THE 

COURT: 

What did 

you 

plead 

to? 

THE 

WITNESS: 

Guilty. 




THE 

COURT: 

To what? 




THE 

WITNESS: 

I was a 

narcotic < 

offender. 

THE 

COURT: 

And was a 

sentence 

imposed on 


you? 

THE WITNESS: Ho, sir, there was none. 

THE COURT: You weren't in court before a judge? 
THE WITNESS: No, sir, I was not. 

THE COURT: No sentence was imposed on you? 

THE WITNESS: No, sir, I never was. I went 
to see the probation officer directly. 

MR. BATCHELDER: I show the Court — may I 

have this marked as Government's Exhibit 3. 

(Government's Exhibit 3 was marked for 
identification) 


THE COURT: Let's go forward, Mr. Batchelder. 

MR. BATCHELDER: Your Honor, I would like the 

Court to take judicial notice of a certified copy of an 
order entered into in the California Supreme Court entitled. 


.. » r' 4 r 
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"People of the State of California v. Robert Schwartz," 
stated as follows: 

"Sentence as indicated below. Suspended. 

Probation granted for three years under the follow- 

« 

ing conditions: No use or possession of any 
narcotics or dangerous or restricted drugs or 
associated paraphernalia except with a valid 


prescription." 

The government would offer that into evidence. 

» 

MR. VENEZIANO: Ho objection. 

THE COURT: Don't they have to sign a probation 

agreement out there, the same as they do here? 

MR. BATCHELDER: Of course. 

THE COURT: You did not sign anything out there? 

THE WITNESS: Yes, I did, sir. I signed with 
the probation officer, I did. 

THE COURT: In there you admit you are on pro¬ 

bation for three years, the same as downstairs, the same 
as across the river in Brooklyn? 

THE WITNESS: Your Honor, I was there that day 


with my attorney. 

THE COURT: It's rather peripheral anyway, 
Mr. Batchclder. Lot's get down to the essence of the 


hearing. 









rd jw 


Schwartz-cross 


29 


(Government's Exhibit 3 was received 

in evidence) 

Q Now, is it your testimony, still on direct 

examination, that you were taken into a small room in 
June and you v/ere arrested by Detective Bramble; is that 
correct? 

A No, I was not arrested by him. 

Q But he did appear subsequently; is that correct? 

A Yes, sir, he did. 

« 

Q I believe you testified, am I correct, that 

you would be indicted but you would not be prosecuted; 
is that correct? 

A That is correct, sir. 

Q You were told that by whom? 

A Either by Detective Bramble — I believe 

Detective Bramble while Mr. Pope was present in the room. 

Q While Mr. Pope was present in the room. 

And did Mr. Pope indicate that you would be 
indicted but not prosecuted also? 

A He went along with Detective Bramble. 

Q He went along with Detective Bramble? 

A That's right. 

Q And did he say this in words or what? 

A Detective Bramble said it in words and he told 
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me that Mr. Pope was his superior. 

q And did you ask them to put that in writing? 

A No, sir. 

q Did you say to then when you v/ere indicted 

that you weren't supposed to indict me? 

A Did I say to them? 

q Yes. 

A Who is them, sir? 

MR. VENEZIANO: I don't understand that question. 

THE COURT: I don't either. Frame the question. 
Q At any time after your indictment did you con¬ 

tact Detective Bramble? 

A No, sir. I said that before. 

Q And I believe you testified that you gave three 

cases; is that correct? 

A That's correct. 

Q Would you please give me the names of the three 

individuals? 


A Steve Nathanson. 

q And? 

A The other one was a Spanish name. I can't 

remember now. Amelio 

0 These were people you knew? 

These were acquaintances, yes, sir. 


A 
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Amelio something or other? 

A Spanish name. 

And what was the third name? What was the 


third person's name? 


I remember he lived on the east side in the 20s 


but I can't remember his name 


was ah acquaintance of yours but he doesn't 


remember his name? 


month? 


I don't remember it now. 

When did you give this third person, what 


Within that five month period. I don't remember 


what month. 

q Within the five month period from the time of 

your arrest but you don't know when? 

A I don't remember the month. 

q When did you jive the second person? 

A I would say within three v/eeks after Steve 

Nathanson, maybe four. 

q Within three weeks after Stephen Nathanson? 

A I'd say three, maybe four. 

Q After Stephen Nathanson? 

A That's correct. 

Q And when did you do Stephen Nathanson? 
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A The first meeting I believe was within ten 

days after my arrest. 

Q Ten day s? 

A VJithin ten days after my arrest, the first 
meeting. 

Q And did you sign statements at that time with 

respect to the extent of your involvement? 

A Yes, I did. 

MR. BATCHELDER: Your Honor, I would like two 

I 

documents markup. 

(Government's Exhibits 4 and 5 were 
marked for identification) 

Q Did you sign these statements after every time 

you met someone? . : . • ' ••• 

A Not necessarily the same day. Sometimes they 

were prepared and brought to me or I went to meet them 
the following day. 

Q I show you what has been marked as Government's 

Exhibit 4 and ask if you recognize Government's Exhibit 
4, please? Is that your signature on the second page? 

THE COURT: What are you offering -to shov; 

here, that he did cooperate? 

MR. BATCHELDER: Twice, your Honor. Six 

months difference, your Honor. One in June, one in November 


5051*1 56 







1 

2 

3 

4 

5 

6 
‘ 7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


rdjw Schwartz-cross 33 

There is no third cooperation, your Honor. So there 
could have been no argument between the second and third 
time. 

MR. VENEZIANO: I would object to these gratuitous 
statements. This is more in the nature of summation at 
the end of the hearing. 

THE COURT: I think we have no jury here, and 
in order to save your, time and mine and his I am entitled 
to ask the prosecutor where he is going with this line 

I 

of proof. Perhaps it's something everyone would stipulate 
to. 

Q Do you recognize your signature on Government's 

Exhibit 4? 


A Yes, 1 do. 

Q Government would offer in evidence Government's 


Exhibit 4. 


MR. VENEZIANO: May I see it? 

A Mr. Batchelder, there is one missing. 

Q Do you recognize Government's Exhibit 5? 

A I recognize it. But there was one before this. 

Q Is this your signature? 

A Yes, it is. 

Q Is that with respect to v/hat individual? 

A Excuse me? Jose Alvarez. 
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Q You now recognize this individual’s name? 

A The name I said before was a Spanish name and 

I couldn't remember it. 

THE COURT: That's the same person you called 

Amelio? 

THE WITNESS: Yes. They are missing one, 

your Honor. 

THE COURT: Don’t volunteer information. Your 

attorney will have an opportunity to examine you shortly. 

I 

(Government's Exhibits 4 and 5 were 
received in evidence) 

Q I believe you testified you had a conversation 

on the east side at some time with another agent. 

Do you know that agent's name? 

A No, sir. I don't remember it. 

0 Do you kndw where that was? 

A Yes, sir. 

Q Where? 

A On the east side in the 20s. 

Q Do you know when it was? 

A About two months after Steve Nathanson. 

Q Did that place it some time around August or 

September? 

A Perhaps somewhere around there, sir. 
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Q Somewhere around August or September. And 

you were upset/ is that correct/ with respect to having 
to go get the third person? 

A That's correct. 

Q Isn'c it a fact that you met Jose Alvarez 

subsequent to that date? 

A I knew Jose Alvarez from my methadone clinic. 

Q But you didn't know his name? 

A We had a nickname for him. 

» 

MR. BATCIiELDER: No further questions. 

THE COURT: Any redirect? 

MR. VENEZIANO: Before redirect, your Honor, 

may I ask if the Court has with it — I just asked Mr. 
Batchelder and he does not — the copy of the letter that 
Mr. Batchelder sent to the Court detailing the quantity 
and quality and extent of my client's cooperation. 

THE COURT: I sent for it just a few moments 

ago. I don't have it yet. 

MR. VENEZIANO: I see. 

May I just hold any questioning in abeyance 
until it comes? 

THE COURT: Anything that pertains to that 

you may. Maybe Mr. Batchelder has a copy of it. It s 
associated with his pre-sentence report in my files. I 
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do not have it presently before me. 
(Pause) 


REDIRECT EXAMINATION 


BY MR. VENEZIANO: 


Q Mr. Schwartz, it's your testimony, is it not, 

that you in fact gave three and not two individuals? 

A That's correct. 


THE COURT: They are Alvarez, Nathanson and 


who else? 

THE WITNESS: I don't remember the name of the 
third party, sir but I can describe what happened. 

Q Robert Schulman? 

A I can't honestly say. I don't remember. 

THE COURT: Do you have a copy of Mr. Pope's 

memorandum of August 13, 1973, Mr. Batchelder? 

MR. BATCHELDER: I don't believe so, your Honor. 


Let me check and see. 


THE COURT: I will make a statement for the 


record. Mr. Pope reports to his superior that the defendant 
did, as a result of his information, received from him, 
during the period of his cooperation, cause three cases 
to be initiated and the dated opened of the cases are 
June 12, 1973 as to Nathanson, June 27, 1973 as to another 
case, and November 8, 1973 as to Alvarez. That information 
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v;as furnished, and I would consider the government bound 
with that statement. 

MR. BATC11ELDER: No objection, your Honor. 

MR. VENEZIANO: That would have been basically 

the main thrust of any redirect examination, your Honor. 

I have no further questions. 

THE COURT: I don't see the need to state 

the name of the third person he didn't remember. It may 

be confidential. 

You may step down. 

(Witness excused) 

MR. VENEZIANO: Call 7\melio Marino. 


A M E L I 0 


MARINO, 


called 


as a witness on behalf of the defendant, after 
being duly sworn, testified as follows: 

DIRECT EXAMINATION 
BY MR. VENEZIANO: 

q What is your occupation or profession? 

A I'm an attorney. 

q And you are associated with me in the partner¬ 

ship of Marino and Veneziano; is that correct? 

A That's correct. 

q Did there come a time when you had a conversation 
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with Detective Bramble relevant to any agreement made 
between Detective Bramble and the defendant, Robert 

Schwarts? 

A Yes, sir. 

Q Would you relate to the Court in your own words 

basically what those conversations were? 

MR. BATCHELDER: When and where, your Honor. 

THE COURT: I will take the conversations one 
at a time if there is more than one. I would like you 

i 

to elicit the time and place and who was present. 

Q Let me just preface it by asking that at the 

time the conversations took place, did you make written 
notes of these conversations? 

A No, sir. 

Q Did you make any stenographic record of any 

kind of these conversations? 

A None at all. 

Q At that time did you see any reason to show 

notate these things? 

MR. BATCHELDER: Objection. 

THE COURT: Sustained. 

Q >• As best as you can recollect, specifically 
as possible, please tell the Court the substance of 
each conversation together with the time and place thereof 
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A The first conversation I had v/ith Mr. Bramble 

was probably back in 1973, June or July of *73. He came 
to 130 West 82nd Street with three other officers, and 
at that time we had that discussion regarding Bob — 
q 130 West 82nd Street is where? 

A That's a building which we own and which Boo 

Schwartz resides at. 

TIIE COURT: Vie own, being your law firm owns 


it? 


THE WITNESS: Yes, sir. 

THE COURT: Who was present at this time? 

MR. VENEZIANO: A separate real estate 

corporation. 

THE COURT: He controls it. 

Who was present besides yourself? 

THE WITNESS: I was present and the police 

officers were present. 

THE COURT: Who? 

THE WITNESS: There were approximately four 

police officers. 

THE COURT: And Mr. Bramble? 

... THE WITNESS: Yes, sir. 

THE COURT: Who else? 

THE WITNESS: Three other officers. 
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the COURT: Was the defendant there? 

THE WITNESS: No, he wasn't there. 

Now, as clearly as you can remember 

They wanted to speak to him and that's why 


they came to me. 

Q Please tell the Court as specifically as possible 

what the conversation was that you had with them and the 

conversation they had with you. 

A It . s difficult to recollect the exact time 

we had these conversations, but I met, I would say, Mr. 

Bramble on one or two occasions, ht that time we had 

discussions regarding Mr. Schwartz and he indicated 

to me that ho wanted to cooperate and he wanted two 

arrests, there would be only two arrests and that he was 

not looking for Mr. Schwartz, he was not interested in 

Mr. Schwartz. There definitely would be no prosecution 

of Mr. Schwartz. 

I subsequently had conversations with — 

Q just let me backtrack you for a second. 

Did he say there definitely would not be a 

prosecution of Robert Schwartz? 

A >. -They definitely were not looking for Mr. 

Schwartz. They wanted his cooperation. 

q Did Mr. Bramble say there definitely would not 
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be a prosecution of Robert Schwartz? 


Yes . 


THE COURT: This was the first conversation? 

THE WITNESS: I think it was the second. 

THE COURT: Please give it to us separately. 

THE WITNESS: It's difficult to recollect. 

I didn't mark it down. At that time we were just talking 
and I really didn't represent Bobby. | 

q At that point? 

i 

A At that point. Subsequently we had two or 

three other conversations on the phone where he reiterated ^ 
those particular points. 

q Can you remember in point of time when those 

conversations took place? 

A I can't, no. But they were in the five month 

hiatus between the time of arrest in June or July and 
maybe five months later. 

q Basically what was the thrust of Detective 

Bramble's conversation? 

MR. BATCHELDER: Objection to what the thrust 


was. 


•... THE COURT: Sustained. 

Q As nearly as yDU can recollection, what were 

his exact or approximate words? 
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A His approximate words was he was not interested 

in Mr. Schwartz, he was not interested in prosecuting 
Mr. Schwartz. He was interested in other people and he 

wanted Schwartz to cooperate. 

THE COURT: What did you do as a result of 

these conversations? 

THE WITNESS: I spoke to Mr. Schwartz and I 
said very clearly I was satisfied and I would like him 
to cooperate so he could get out of the situation. 

THE COURT: You knew a detective could not 

exercise prosecutorial discretion, did you not? 

THE WITNESS: Yes, I did. 

q Knowing that, Mr. Marino, why did you tell 

Mr. Schwartz you wore satisfied with that arrangement? 

MR. BATCHELDER: Objection. It calls for 


speculation. 

THE COURT: Overruled. 

A I was satisfied Mr. Schwartz had some 

situation which would probably get him out of the situation 


here, 


*THE COURT: You didn't believe that Bramble 

could exercise the judgment and determine whether or not 

the indictment should be prosecuted? 

THE WITNESS: I didn't believe that. I didn t 
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think the police officer \v*ould lie to me, Judge. That's 


the point. 


MR. VENEZIANO: No further questions, 


CROSS EXAMINATION 


BY MR. BATCIIELDER: 


Q At the time of the first conversation in June, 

I believe you testified, wasn't it a fact your client was 
cooperating at the time already, yes or no, please? 

A Not to my knowledge. Mr. Bramble wanted 

i 

him to cooperate and he asked me to talk to Mr. Schwartz 
to get him to cooperate because at the beginning Mr. 
Schwartz had hesitations about cooperating. 

Q Wasn't it a fact though he was cooperating 

at that time? 

A Not to my knowledge. 

Q Not tQ your knowledge? 


Q He never told you he was cooperating at that 

time? 

A Not at that point. 

Q Do you recollect when that was in June? 

A'.*- : I can't pinpoint it. 

Q You don't knov; whether it was the last week 

of the month or the first week of the month, do you ? 
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A I would say more likely it was the last week 

but I don't think the building was ready. The building 
was not ready until the middle or towards the end of the 
month because we were renovating that particular building. 

Q You would say it would be the last week? 

A Towards the end of the month, I would say. 

Q And you had no notes of this? 

A No, sir. 

Q You have no recollection of this other than 

what you just testified to? 

A Yes, sir. 

Q You never brought this to the attention of the 

prosecutor until this moment, did you? 

A I think we did bring it to your attention at 

some other point. 


MR. VENEZIANO: Objection. I would ask 

your Honor to take judicial notice of the fact when you 
filed my initial moving papers it stated in my affidavit 
that Detective Bramble did make statements to Mr. Marino. 

In that sense I assume he is charged with 
reading affidavits which are given to him. 

THE COURT: I think perhaps the question can 


be rephrased. 

When did you first call this matter to the 
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attention of anyone in an official position? 

THE WITNESS: I think we submitted an affidavit 
to Mr. Datchelder. I don't recall the date. I think 
before the affidavit we spoke to Mr. Batchelder. I think 
before the affidavit we spoke to Mr. Batchelder and he 
said he would check on it. 

MR. BATCHELDER: Your Honor, the Court may 
take judicial notice of the fact that the notice of motion 
was submitted on August 14,1974, your Honor. 

i 

THE COURT: If my memory serves, and I would 

have to go back and check, but I believe a question was 
raised with me at a pre-trial conference — 

MR. BATCHELDER: Correct, your Honor. 

THE COURT: — reasonably soon after the filing 
of the indictment here, so I don't think there is any 
element of laches or any adverse inference to follow 
from a delay in asserting this claim. I think that Mr. 
Veneziano called this problem to my attention — to yours 
also.— in open court on a date immediately after his 
arraignment, reasonably soon after his arraignment. 

MR. VENEZIANO: Not only that, your Honor, I 
recall we had several adjournments prior to trial because 
of this very specific problem. You Honor at each time, 
in each instance, kept admonishing us to got the matter 
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resolved and get it out of the way so the trial could 

commence or not commence. 

THE COURT: I probably did. I tell that to 

everybody. 

THE WITNESS: I think my last question with 
Mr. Bramble regarding the two or three arrests,at that 
time Mr. Schwartz had come into my office and he asked 
me to call him because he was being pressured to give him 
a third arrest and he didn't want to give a third arrest. 

There was a great deal of hesitation at that 
time. I called Mr. Bramble to try to fulfill the bargain 
as originally stated. 

Q You stated you had two or three other conver¬ 

sations with Detective Bramble, didn't you? 

A Yes. 

Q You had those on the telephone? 

A Yes, sir. 

Q And at that time did he say to you we are not 
going to prosecute Mr. Schwartz? 

A To my best recollection he said it a number 

of times to me. He was not interested in Mr. Schwartz. 
He wanted his cooperation, and this case was not to go 
forward. 

Q Did he say he would not prosecute? 
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MR. VENEZIANO: Objection. Does he mean the 

exact words? 

THE COURT: Overruled. Did he say that in 
words or substance? 

THE WITNESS: Not prosecute Mr. Schwartz, yes, 

sir. 

Q He said that? 

A Yes, sir. 

Q He said that on all three occasions; is that 

I 

correct? 

A I don't recall how many times he did say it. 

I don't know if he stated it on the phone to me. He 
definitely stated it to me at the time we met or on the 
telephone. 

THE COURT: You knev; at all times, except for 
your hope that that expectation would be realized, you 
knew that Bramble was ultra vires in making any such 
statements, didn't you? 

THE WITNESS: I don't know, Judge. I took him 
at his word. In fact. Judge, I didn't get involved in 
this case, only because of that statement. We never got 
involved. In the first five or six months we never got 
involved in the full extent in this case because of that. 

THE COURT: You as a lawyer knev/ he was a 
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detective, did you not? 

THE WITNESS: Yes, sir. 

THE COURT: You knev; he lacked the power or 
authority to decide whether the case v/ould be prosecuted 
or not, didn't you? 

THE WITNESS: Yes, sir. 

THE COURT: At all times you knev: that he 

lacked the power and authority to make good on his state¬ 
ment? 

I 

THE WITNESS: I can't say for sure. Judge. 

I thought he would fulfill this bargain somehow or 
other. I don't know, Judge. It didn't even occur to 
me at that particular time. 

THE COURT: Anything further from Mr. Marino? 

MR. VENEZIANO: I have nothing. 

THE COURT: You are excused, sir. 

(Witness excused) 

MR. VENEZIANO: I have nothing else, your Honor. 

THE COURT: Are you resting? 

MR. VENEZIANO: I rest. 

MR. BATCHELDER: The government would call 

Special‘Agent John Pope, your Honor. 
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JOHN POPE, called as a witness on 

behalf of the government, after being duly sworn, 
testified as follows: 

DIPJECT EXAMINATION 
BY MR. EATCHELDER 

Q May we have your occupation, please? 

A Special Agent, Drug Enforcement Administration, 

New York Joint Task Force. 

Q For how long have you been with the New York 

Joint Task Force? 

A Approximately four ycolrs. 

Q And during 1973 were you attached to the 

office of drug abuse law enforcement? 

A I was. 

0 Did there come a time when you participated 

? 

in the arrest of one Robert Schwartz? 

A At time of interview after the arrest. 

Q Was that interview — where was that interview 

held? 

A At the office 26 Federal Plaze. 

Q It was not held at 1201 Varick Street? 

A '* To the best of my knowledge it was ODALE. I 

Q Did there come a time when you were present 

during an interview by Detective Bramble of the defendant, 
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Robert Schwartz? 


A Yes. 

Q And during the course of that interview, did 

you hear Detective Bramble state that this defendant would 
not be prosecuted if he cooperated with the federal govern¬ 
ment? 

A No, I did not. 

Q Did you hear words or substance to the effect 

that in exchange for this defendant's immunity he would 

i 

not be prosecuted? 

A I did not. 


MR. VENEZIANO: I would object to the term 
"immunity." No one claimed he had formal immunity. 

THE COURT: The question was incomprehensible. 

MR. BATCHELDER: The first statement by the 

witness was not going to jail in exchange for immunity. 

THE COURT: The transcript will show but my 

bench notes contain no word about immunity. 

Q At any time during the course of this inter¬ 
view, did you hear the word immunity mentioned? 

A Not to my knowledge. 

Q And at any time during the course of this 
interview, did you state that the defendant would not be 
prosecuted if he cooperated with the federal government? 
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A I did not. 

Q Were you present at any other interviews of 

the defendant or in any other actions involving the 
defendant other than June 12, 1973, if you can recollect? 

A In your question -- 

Q Did you ever meet the defendant subsequent 

to that date? 

A Yes, I did. 

Q At any time during the time you met the 

defendant did you say to the defendant no rould not 
be prosecuted if he cooperated with the federal govern¬ 
ment? 

A I did not. 

MR. BATCIIELDER: No further questions of 


this witness, your Honor. 

CROSS EXAMINATION 
BY MR. VENEZIANO: 

Q Agent Pope, given the type of work that you 

were doing, that is, narcotic enforcement, wouldn't it 
be fair to say that basically the foundation of any good 
work you were able to do came from the use of informers? 

. THE COURT: The Court knows that. It's 

argumentive and the Court knows it is true. 

Q How, when you got an informant, whether it 
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be tlr. Schwartz or any other informant, was there not 
usually some specific arrangement made with that informal 
even if only to bring to the attention of the sentencing 
judge the quantity and quality of his cooperation? 

A Well, in answering that, I can't answer that 

really with a yes or no. If I might explain — 

Q Let me just rephrase that. 

$ 

Up until the time you arrested or participat 
in the arrest of Robert Schwartz, how long had you been 
doing this work? 

A Approximately eight and a half years. 

Q And during this eight and a half year 

period you had utilized the service of many informants, 
hadn't you? 

A I have. 

Q In utilizing the services o f these informants 

did ncc a certain set of procedures evolve out of the use 
of these informants in terms of what they would obtain 
in exchange for their cooperation? 

A There is one. 

Q Over a period of time? 

A’- Yes, there is one. 

Q And wouldn't it be fair to say that a unifom 

desire on all of these informants was a desire to stay 
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out of prison if at all possible? 

MR. BATCHELDER: Objection as irrelevant. 

THE COURT: I think it's obvious it is an 
argumentive question. The Court knows that. Nobody 
wants to go to jail. He says there is a procedure. 

Q Can you tell us what that procedure was or 

is or still is? 

A Still is. Our bureau policy and which I use 

is that any cooperation given by an individual will be 

i 

made known in writing to the assistant U.S. attorney. 

At that tine, on the other side of that, that's our 

only instructions to an individual that agrees to cooperate. 

Q But you tell this to the informants, don't 
you? You say in return for your cooperation we will 
analyze your cooperation and we will give the U.S. 
attorney a report of it; you tell this to each informant 
you deal with? 

A Yes. 

Q Likewise you told us according to your 

testimony to Robert Schwartz; is that correct? 

A That's correct.. 

, •THE COURT: Did you tell him or did Mr. 

Bramble tell him? 

THE WITNESS: I'm sure I told him also. 
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your Honor. But normally this is given out during the 
course of the debriefing interview with all arrested 
individuals. 

q Nov;, do ’’ou not also tell them that this 

information that is made available to the U.S. attorney 
will in the natural course of events also be made aware 
to the Court? 

A Our letters are directed to the assistant 

U.S. attorney. 

Q As a practical matter you know, don't you, 

that v/hen the information goes to the U.S. attorney it 
is ultimately passed on to whomever the sentencing 

judge is; is that right? 

A Normally the judge is made aware of the 

cooperation of the individual. 

Q The judge who pronounces sentence? ■ 

A Right. 

Q You have been an agent for eight years and 

I am not telling you anything you don't know, right? 

A That's right. 

Q Explicit and implicit in this arrangement 

with Robert Schwartz, was the fact according to you that 
the extent of his cooperation was going to be made known 
to the United States attorney who in turn would make it 
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known to the sentencing judge, explicit and implicit 
in this agreement? 

MR. BATCHELDER: Objection. 

THE COURT: I think in this situation it 
can be ansv.’ered. I think the answer is obvious. 

Do you understand the question? 

THE WITNESS: As I understand it, I would 
make known to the assistant U.S. attorney any cooperation 
by the individual, yes, that's correct. 

THE COURT: And this was communicated to 

the individual? 

THE WITNESS: That's correct. 

THE COURT: All right. 

Q You say that's all that was communicated to 

him? You claim there was no promise that he wouldn't 
be prosecuted; is that right? Yes or no. 

A It's correct that I did not promise that he 

would not be prosecuted. 

Q You did not promise that he would not be 

prosecuted? You yourself -- you are saying that you 
yourself did not promise that he would be prosecuted; is 
that right? 

THE COURT: Would not be. 

Q Would not be prosecuted; is that correct? 
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A I did not promise at any time that he would 

not be prosecuted after cooperating with the government. 

Q Cut you did elicit his cooperation? 

A That is correct. 

Q And he did give you that cooperation? 

A Yes, he did. 

Q Now, during the period of this cooperation, 
and this was approximately a five, five and a half month 
period; is that right? 

A I don't recall. 

Q Roughly? 

A I don't recall when cooperation was terminated 

Q Well, we can say certainly, for instance, that 

the cooperation lasted more than a week, didn't it? 

A Yes. 

Q We can say certainly that it lasted a lot 
less than a year, couldn't we? 

A I'm saying I don't know just when the 

cooperation ceased. 

Q Do you have with you any notes or any notatior 

or documentary references, anything on paper to show 
the amount of the time of the cooperation? 

A I'm sure there is. 

Q No, do you have with you today in court any 
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of your notes indicating records for your benefit, 
indicating the extent of time of cooperation, not any¬ 
thing the Court has or that the United States attorney 
has, anything that you have. 

A I do not. 

Q You knew you were going to come here and 

testify, did you not, sir? 

MR. BATCIIF.LDER: Objection. 

THE COURT: Let's get off that. 

Q During this period of time you knew, did 

you not, that the defendant Robert Schwartz never 
entered a plea of guilty to anything? 

A I'm not aware of whether he entered a plea 

of guilty or not. My group supervisor handled all the 
cases that came through the office. 

Q Let me ask you this, if you know: In dealing 

with informants isn't it the usual procedure that the 
informant, who is the arrested informant, at some point 
enters a plea of guilty and then has the report of his 
cooperation go before the sentencing judge before whom 
he enters the plea; you know that to be a fact, don't 
you? 

MR. BATCHELDER: Objection as to whether 

it is the practice. 

5( '5ll 61 
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THE COURT: I don't know whether he knows 

it to be the fact but my understanding is that it is not 
dependent on whether he enters a plea of guilty. In 
fact the procedures followed in this particular case are 
such that the Court has received ay Emissive from Mr. 
Charles E. Hill, the chief of the New York Drug Enforcement 
Task Force, in this very case, which is dated August 14, 
1974 and which indicates to me that they follow the same 
procedure with respect to persons who have cooperated 
whether or not they plead guilty. 

So I think that is rather irrelevant. The 
question is what is the legal effect of whatever discussion 
he nad with Mr. Bramble. 

Q Let me take you for a minute to this business 

of giving two over or giving three over. The numbers 
of individuals whom Mr. Schwartz was supposed to give 
up as a result of his cooperation. 

Now, can you tell us what the number was, the 
number of individuals whom Mr. Schwartz was supposed to 
give over? 

A Our policy — 

Q I'm asking you a very direct question. 

Can you tell us if there is the number of 
individuals whom Mr. Schwartz was supposed to give over 
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as a result of this agreement? 

A There is no set number. 

Q Well, I know that there is genericatly no 
set number — 

MR. BATCHELDER: Is he asking a question 

or testifying? 

THE COURT: Yes. 

Q Did you not ask Mr. Schwartz for a specific 
amount of individuals as a result of his cooperation? 

A Not to my knowledge. 

Q Well, did you not set a certain quota or a 
certain standard of productivity which you wanted him 
to adhere to as a result of his cooperation? 

A The degree and the quality and the quantity 
of the person that would be the defendant would depend 
on our writing the letter. In other words, if we take 
one individual and we seize 20 pounds of heroin from him 
and he is a documented dope peddler, that case would 
weigh, in our eyesight, 20 times as much as 20-one ounce 
street peddlers. That is the determination. That's 
where we put our guidelines. 

THE COURT: He gave up three. So I don't 

think it makes any difference in this case even if your 
theory is correct. If he was given a goal or quote of 
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three, he met it. 

0 Do you know how much time elapsed between 

the time he was arrested an3 the time he was indicted? 

A No, I don't. 

THE COURT: That's in my record anyway. Date 

of arrest was June 12, '73; is that right? 

MR. VENEZIANO: Yes, vour Honor, exactly. 

Q Did there come a time when vou had a conversa¬ 

tion with Mr. Batchelder, special assistant U.S. attorney, 
with regard to whether or not a specific promise of non¬ 
prosecution had been made to my client; did he ever come 
to you and approach you with questions regarding that 
subject? 

A I believe Mr. Batchelder — we discussed this 

on one occasion. The*date I don't recall. 

Q He came to you and he did broach the subject; 

is that right? 

A Yes. 

Q Did you enter into a discussion with him? 

A I think some short discussion. 

Q Well, when you sav short discussion, how short 

was the short discussion? 

THE COURT: Forget that. Ask him a question. 

Q Did Mr. Batchelder ask you verv, very specific 
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and penetrating questions with regard to whether or not v 
such aipromise had been made or did he just ask you 
one or two questions and leave the subject drop? 

A He had asked if I made any promise of non¬ 
prosecution and my answer to that was no. 

Q Did he ask you anything else? 

A I don't recall now very much of the discussion. 

Q How long ago did this interview take place, 
if you can remember? 


A It was either the last, as I recall, the last 

of last month or the beginning of this month. 

Q Well, didhe ask vou this question when Mr. 
Bramble was present or were you alone? 

A I don't recall. 

Q You don't remember if Mr. Bramble was there? 

A I don't. 

Q He might have been? 

A I don't recall. 

Q All right. 

Did Mr. Batchelder ask you to sign any affidavits 
to the effect that no promise of non-prosecution was 
made? 


No. 


Did Mr. Batchelder ask you to consult any of 
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your own private records or notes with a view toward 
your determining whether any promise of non-prosecution 

was made? 

A Not to my knowledge. 

q Did he ask you t o speak with any of your 

associates to determine whether or not you can recollect 
whether any promise of non-prosecution was made? 

A I think our conversation was that I would like 

to talk with — I think he mentioned Detective Bramble. 
q This is Mr. Batchelder talking now, saying 


this? 


Yes 


Q Did he ask you to talk to Detective Bramble? 

A Not to my knowledge. 

q Well, if you can remember that he asked you 

or said to you that he would like to talk to Detective 
Bramble, we can infer from that that Detective Bramble 
was not present during that conversation, can't we? 

MR. BATCHELDER: Obiection as to what we can 


infer. 

THE COURT: Sustained. 

q * Does your statement that he told you he would 
like to talk to Detective Bramble refresh your recollectic 
as to whether or not Detective Bramble was present at 
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that conversation? 

MR. BATCHELDER: Objection. 

THE COURT: I will permit that nuestion. 

A I have many discussions with Mr. Batchelder, 

and during the course of discussions he might ash some- 
ting with reference to another case and I don't recall 
as to whether Mr.-Bramble was with me at the time he 
asked. 

Q All right. So basicallv what vour discussion 
with Mr. Batchelder amounted to was simplv Mr. Batchelder 
coming to you and asking you the simple question and your 
giving the answer, and that was basicallv the entire 
thrust of the discussion; is that right? There wasn't 
anything more to it, was there? 

A I think it's heing simplified by saying that. 

Q You tell me what went on at that discussion, 

unsimplify it? 

col/ At: 

HRs—BATeHerrrnrR: Haven't we been over it. 

I don’t see where we are going. The Court is prepared 
to find that the TJ.S. attorney did ask Mr. Pope and Mr. 
Pope told him no. You don't dispute that, do vou? 

MR. VENEZIANO: I don’t dispute that but I 

would like verv much to know whether the investigation 
conducted bv Mr. Batchelder was somewhat more in depth. 
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THE COURT: What difference does it make? 

Suppose he passed him on the street and asked him the 
question on the wav to lunch? 

MR. VENEZIANO: It would indicate a state of 

mind or an attitude of getting the truth or asking a 
ritual question. 

THE COURT: It place to get at the truth is 

right here. 

I don’t think it's too relevant what he did. 
We are here to get the truth todav. 

Q During the months of cooperation with Robert 

Schwartz, did you ever have occasion to discuss with Mr. 
Batchelder the progress of the cooperation, how it was 
coming along, whether you were satisfied with it or not, 
et cetera, during the period of cooperation? 

THE COURT: You can answer that ves or no. 

Q Answer that yes or no. 

A I don't recall. 

Q You don't recall whether vou had ever spoken 

to Mr. Batchelder with regard to whether or not Mr. 
Schwartz was cooperating and whether he was satisfied 
with it? 

A I don't recall. 

Q Well, part of your -job besides working with 
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these operators and informants is on occasion, is it 
not, to discuss the progress of vour cases with the U.S. 
attorneys who are your sunervisors; is that correct? 

MR. BATCHELDF.R: Objection as irrelevant. 

I'm not his supervisor. 

THE COURT: The Court assumes these other 

cases which Mr. Schwartz gave up were not necessarily 
all assigned to Mr. Batehelder. 

MR. BATCHELDER: Your Honor, as a matter of 

record, I don't know any of them. I am assigned to 
none of them. 

Q Then the answer is during this period you 
never spoke to Mr. Batchelder? 

MR. BATCHELDER: Objection, again, vour Honor 
It doesn't follow. 

THE COURT: It doesn't follow. 

Did he ever discuss the nature and duality 
of Mr. Schwartz' cooperation with Mr. Batchelder. I 
think he answered that that he didn't recall. 

Do you recall whether you ever had any such 
discussions? 

THE WITNESS: No, your Honor. As a matter 
of course when a case is ready to present it —ready to 
be presented to Court, the individual that has worked 
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with the informant will come to me and sav that on such 
and such — that so and so initiated so many cases we 
need a letter to the assistant that's handling the case. 

At that time I will sit down and go through the case with 
the case agent. We draw ud a letter and the letter 
is submitted. 

THE COURT: You do that without regard to 
whether the informant has pleaded guiltv or not 

t 

guilty; is that so? 

THE WITNESS: That's correct. If he has 

cooperated we submit a letter. 

Q Is that what vou did in this situation? 

A Yes, I believe so. 

Q Is it fair to sav then you got the information 

you put in vour letter from Agent Bramble? 

A In all probabilitv, yes. 

Q Well, you got the information second-hand 

in the sense that you did not work directly with Mr. 
Schwartz, did you? 

A When you sav worked directlv with him, I did 
not work undercover with him. I conducted surveillance. 
I'm out'there with the guvs in the street. 

Q Did you know Detective Bramble worked directly 


with Mr. Schwartz? 
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A I don't believe he did. 

Q Can you give me the names of the agents who 

did? 

A On one occasion Special Agent McGinn and a 

Detective McOorey. 

Q The years that you have worked at your position 
and given the informants vou have dealt with, have vou 
had many occasions before to testify, whether on trial 
or in some other proceeding, against any of those 
informants? 

A Yes. 

Q On roughly how many occasions, if you can 

recall? 


A I have no knowledge in number. I would say 

maybe twenty. 

Q And these are peonle who cooperated but never¬ 
theless entered pleas of not guiltv and went to trial; 
is that right? Is that the reason why you found it necessar 
to testify against them? 

A Or become involved in other active junk cases, 
other active narcotic cases. 

Q There have been occasions where you have 
worked with informants then found it necessarv to testify 


against them because these people did not plead guiltv 
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and went to trial? 

A Yes. 

Q This is on 15 occasions; is that right? 

A When you draw the line, like vou have drawn 

it, where they withdraw the plea. When vou said , have 
I ever testified against informants that have worked for 
the government. Of course, now that includes individuals 
that get additional cases — 

Q I'm sorry,maybe I wasn't clear. 

Had vou ever had occasion before to work with 
an informant after he was arrested on a specific charge 
and then find it necessary to testify against that 
informant on the trial of that specific charqe for which 
he was arrested because he went to trial instead of 
entering a plea of guilty? That's mv sneoific question. 

A Yes. 

Q Now, approximately how many times did this 

occur in your eight years of work? 

A Oh, maybe five times, I guess. 

Q Mavbe five times? 

A Yes. 

Q • ‘ How many informants would you say vou have 
dealt with in total during this eight-vear period? 

A Maybe a hundred. 
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Q A hundred? 

A Yes. 

Q Well, the vast majority, the other 95 percent 

of those informants in fact entered pleas of guilty prior 
to their cooperation; is that correct? 

A I have no knowledge of that. When I say 

might I explain? • 

q Well, let me just ask you this: As an 

individual who has worked in this field you know, don't 
you, that the vast majority of informants who cooperate 
enter pleas of guilty and have their cooperation brought 
to the attention of the sentencing judge, the vast majority 
of those informants plead guilty and do not go to trial? 
That is basically the thrust of my question. You know 
that, don't you? 

MR. BATCHEEOER* Objection, your Honor. I 
would like to know when they plead guilty. His obfuscation 
goes to the fact of when they plead guiltv. 

THECOURT: You see, as I understand the federal 

statistics, approximately 87 percent of all defendants 
plead guilty. In most of these cases that this man 
runs into — we don't have to overlook the everyday 
commonplace knowledge that lawyers and judges have. We 
don't have to belabor the obvious. This Court knows most 
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of the narcotics cases involve the purchase of narcotics 
by the agent where thev catch the defendant cold and 
red-handed. He made a sale to the agent and the money 
and narcotics passed through his hands. Ordinarilv there 
is not much to trv in front of a jury in that* kind of a 
case. So most of those fellows do plead guilty. That's 
no secret. 

Let's go on to something more rewarding here. 

MR. VENEZIANO: I am trying to make it more 

rewarding. 

THE COURT: You allege a promise made by Mr. 
Bramble and here you are wasting my afternoon with Mr. 

Pope. 

MR. VENEZIANO: One or two more questions. 

Q Isn't it a fact based upon your experience 

that those informants who cooperate most heavily and the 
most willinglv are those individuals who have entered 
pleas of guiltv and have the Damocles sword , so to 
speak, of sentence hanging over their heads? Isn't that 
your common exnerience in this position? 

A Could you rephrase your question to the point 

where I can understand it? 

0 Don't you do better in terms of obtaining 

results from informants who enter pleas of guiltv and are 
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awaiting sentence, other than informants who have not 
entered a plea of guilty and who hone to go to trial and 
still get acouitted? That’s the question as simnle as 
I can put it. 

A Probably the best informant is the paid 
informant who has — 

Q That's not what I am asking. 

THE COURT: It really is. You have asked him 
and let him answer. 

A Is the paid informant that has the inside 

knowledge and is not working off a case. If that's what 
you are asking, if that is the best. 

Q That's parenthetically not what I am asking. 
What I am asking in a comparison between informant A, 
who insists on not entering a plea and hopes to go to 
trial and obtain an acauittal, and informant B who knows 
for certain he is facing a sentence, in vour experience 
doesn't informant B have the incentive to cooperate 
more fully? 

THE COURT: What has that to do with this 

case? 

HR. VENEZIANO: Had my client be cooperating, 

and I believe the letter of cooperation shows that he 
cooperated to a fair degree in terms of auality, this 
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individual is the tyoe of individual based on the coooer- 
ation he gave that probablv would have entered a plea 
of guilty and hoped for leniency and this tyne of cooper¬ 
ation and this extent of cooperation and this quality of 
cooperation would not normally come from an individual 
who was waiting to go to trial. Only from an individual 
who believes that-if he cooperates he is not going to 
be brought to trial on a promise. 

MR. BATCHELHF.R: That's the height of 

speculation. 

THE COURT: It may be an argument but it's 
not something you can elicit by testimony. 

(Pause) 

THE COURT: I want to make the observation, 
and I think this case confirms it to be so, that they 
would call to the attention of the sentencing Court 
a person's favorable activities in the area of cooperation 
wholly without regard to what his plea was. 

Furthermore, so there won't be any mystery 
about it, I can tell you I can think from memory of at 
ieast one case where a man cooperated for a lengthy 
period and then he decided it was a little dangerous 
cooperating and he would rather take his chances and he 
stopped cooperating and he went to trial. So this is not 
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unheard of. But I think vou have to cone back to the 
basic point, and the argument has another side: If a 
man knew he was couqht red-handed sellinq to an agent, 
this is not a case which depended solelv on the testimony 
of a fellow criminal. Your client participated in the 
sale in the presence of an agent, so he must expect in 
the fullness of time regardless of his plea a jury is 
going to convict him. She he has everv reason to cooperate 
so that if he lostes his case, which in fact did happen 
with Schwartz, he would get some kind of a break on his 
sentence for his cooperating. I don't see the problem 

there. 

MR. VENEZIANO: One or two more questions. 

THE COURT: This is a red-handed case here, 

wasn't it? This man was selling to an agent. 

Q He began his cooperation on the very night he 

was arrested; is that correct? 

A Yes. 

Q That night you asked him to place a phone 

call? 

A Yes, a phone call was placed. 

• Q He placed that t hone call? 

A Yes. 

0 And was it on that very first night that you 
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made the agreement with him that a letter of cooperation 
would go to the U.S. attorney if he cooperated? 

A That's correct. 

0 And that's all the discussion there was that 

you discussed on that first night and nothing else, with 
regard to what he would get for cooperation? 

A That's correct. 

Q Pursuant to that he began cooperating immediatel 

A That’s correct. 

Q And there was never anv numbers involved? You 

never asked for two or three or specified a standard 
of productivity vou wanted him to adhere to? is that 
correct? 

A No. Because the one 20-kilo case would have 

sufficed for twenty. 

Q Besides Mr. Batchelder not asking you to sign 

an affidavit when you discussed the matter with him, 
did he by any chance ask vou to take a polygraph examina¬ 
tion? 

MR. BATCHELUER: Objection. 

THE COURT: If you mention the word polygraph 

once more in this hearing without my permission you will 
be in violation of my directions. 

MR. VENEZIANO: I'm sorrv, vour Honor. 
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THE COURT: I permitted you to make an offer 

of proof about polvgranh. If you want to make another 
offer of proof about polvgranh I will permit that. But 
no more examination of this witness in this proceeding 
without polygraph. 

MR. VENEZIANO: I thought that meant with 
Defendant Schwartz. 

THE COURT: If you want to m^ke^an offer of 
proof I will take it. 

MR. VENEZIANO: I will make no offer of proof 

and I apologize. 


THE COURT: Do vou have anv redirect examina¬ 


tion? 


MR. BATCHELDER: None, your Honor. 

MR. VENEZIANO: Nothing else. 

THE COURT: You mav step down. 

MR. BATCHELDER: The government would call 

as its next witness Detective Michael Bramble. 


MICHAEL 


BRAMBLE , 


called 


as a witness on behalf of the Government, after 
being duly sworn, testified as follows: 
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BY MR. BATCHELDER: 

Q Mav we have your occupation, nlease? 

A I am a detective for the New York City Police 

Department. 

And how long have you been a detective? 

Since 1970. 

And your present duties, please? 

New York Drug Enforcement Task Force. 

Calling your attention to June 12, 1973, did 

occasion to interview one Robert Schwartz? 

I did not interview him, no, sir. 

* 

Did you have a discussion with him? 

Yes, sir. 

Would you please tell the Court and jury the 
sum and substance of that discussion as you remember it. 

A I was informed that Mr. Schwartz was going to 

cooperate with the government. 

THE COURT: Who told you that? 

THE WITNESS: I'm not exactly sure. I believe 

it was either Mr. McGinn or Cole. 

q • * And then what happened? 

A I met Mr. Schwartz at the office and he told 

us that he can — 


Q 

A 

Q 

A 

Q 

you have 
A 
Q 
A 
Q 
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MR. VENEZIANO: I can't hear the witness. 

THE COURT: Spea k up a little louder. 

THE WITNESS: Mr. Schwartz stated that he 

could do somebody that night. He wanted his freedom. 

MR. VENEZIANO: I didn't get that, your Honor. 

THE COURT: Please speak up nice and loud. 

THE WITNESS: Mr. Schwartz stated that he could 
do somebody that niaht. He didn't want to go to jail and 

i 

he named the individual Steve Nathanson that he said I 
knew from another narcotics situation. 

Q And what happened? 

A Mr. Schwartz made a telephone call and I 

believe that night or the next day after 12:00 midnight, 
the 13th, the group initiated a case on Steve Nathanson. 

Q During the course of your discussion with 

Mr. Schwartz did at any time you inform him he would not 
be prosecuted if he cooperated with the government? 

A No, sir. 

Q At any time did you tell him that in exchange 
for his cooperation he would be granted immunitv? 

A No, sir. 

Q ' Was Special Agent Pope present with you during 

the course of a portion of this examination or discussion 

you had with Mr. Schwartz? 
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A Yes, sir. 

Q And at any tine during Special Agent Pope's 

presence did you state that you would give this nerson 
immunity for his cooperation? 

A No, sir. 

MR. VENEZIANO: I am going to object. We 
never claimed that he offered immunity, your Honor. 

THE COURT: Objection overruled. 

Q Did there come a time when Robert Schwartz 

did cooperate with the government? 

A Yes, sir. 

Q And he cooperated on two or three occasions; 

is that correct? 

A Yes, sir. 

THE COURT: Occasions or cases? 

MR. BATCHELDER: Cases. 

THE COURT: Three cases. 

THE WITNESS: Yes, sir. 

Q And did you bring this cooperation to the 

attention of the United States attorney through vour 
group supervisor and through Mr. Hill? 

A■„ Yes, sir. 

0 Did there come a time when you had a conver¬ 

sation with Amelio Marino? 

^0511102 
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7 ^ Yes, sir. One who said he was a Mr. Marino. 

I did not know him. 

0 Hid you ever go ud to 130 West 02nd Street 

and meet with Mr. Marino? 

A No, sir. 

Q Did you have a telephone conversation with Mr. 

Marino? 

A One who said he was Mr. Marino. 

Q What did you say to Mr. Marino and what did 

he say to vou, the person purported to be Mr. Marino? 

A I informed Mr. Marino that I had just finished 

talking to an assistant United States attorney Batchelder 
and informed Mr. Batchelder of Mr. Nathanson's cooperation 

with the government — 

MR. VENEZIANO: Mr. Nathanson's cooperation? 

THE WITNESS: Excuse me, Mr. Schwartz. 

I told him that Mr. Batchelder felt that Mr. 
Schwartz did not fully cooperate with the government in 
that he only gave us one good case and two small cases, 
that he did not live up to his agreement and that it 
was felt that Mr. Nathanson — Mr. Schwartz should try 
to help" the government in one more case. If Mr. Schwartz 
did not cooperate with the government, Mr. Batchelder 
stated that he was planning to indict Mr. Schwartz at that 
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time and to go ahead with preparing for trial. 

Q Did at any time you have a conversation with 

me with respect to immunity for Mr. Schwartz? 

A No, sir. 

Q Did at any time you ever tell me that you had 

told Mr. Schwartz that he would not be nrosecuted in 
this case? 


A No, sir. 

Q Did at any time I inform vou that I was going 

to give immunity to this defendant? 

A No, sir. 

Q Did you have anv other conversations with Mr. 

Marino or persons who purported to be Mr. Marino by tele¬ 
phone or in person? 

A No, sir. 

Q Did you inform Mr. Schwartz that the government 

was going to proceed against him? 

A No, sir. 

MR. BATCHEI.DER: I have no further questions 


of this witness. 

THE COURT: What is that 82nd Street address? 

MR. VENE2IANO: 130 West 82nd Street. 

THE COURT: Have you ever been there? 

THE WITNESS: Yes, sir. 
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THE COURT: In connection with Mr. Schwartz? 

THE WITNESS: Yrs, sir. That's where he 

lives. Several occasions I would pick him up and talk 
to him or go out on a particular narcotics case. 

THE COURT: Did you ever talk to the landlord 

up there? 

THE WITNESS: No, sir, I never did. 

CROSS EXAMINATION 
BY MR. VENEZIANO: 

Q Your testimony is vou never spoke to Mr. Marino 

in the hallway of 130 West 82nd Street? 

A If you point to that gentleman, no, sir. I 

never did. 

THE COURT: Stand up, Mr. Marino, please, 

and take your hand away from your face. 

Q Your testimony is you never spoke to Mr. 

Marino at 130 West 82nd Street regarding a matter of the 
government of the United States versus Robert Schwartz? 

A That is correct, sir. 

Q Never stood face-to-face with him and had a 

conversation? 

A’"*’ No, sir. 

Q You testified that Mr. Batchelder told you 

that Robert Schwartz had not been cooperating fully or 
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had not been cooperating sufficiently; is that correct? 

Isn't that what you just testified to? 

A After having a discussion with Mr. Batchelder 

concernino the case and concerning Mr. Schwartz' cooper¬ 
ation, it became — it was mutually agreed that Mr. 

Schwartz did not fully cooperate. 

Q Is the-answer to my Question ves? I asked you 

if you ever had a conversation with Mr. Batchelder where 
Mr. Batchelder told you that he, Mr. Batchelder, was not 
satisfied with Mr. Schwartz' cooperation, ves or no. 


A Yes, sir. 

Q Now, during the course of the cooperation 

which lasted a number of months, isn't it fair to state 
that you had occasion to consult with Mr. Batchelder 
on various occasions with regard to the progress that 
Defendant Schwartz was making? 


A No, sir. 

Q You never did? 

A That's correct, sir. 

% 

0 Well, how did it come to oass that this conver¬ 

sation suddenly occurred between vourself and Mr. Batcheli 
with regard to Mr. Batchelder not being satisfied with 

Mr. Schwartz' cooperation? 

A It was a week or so after Mr. Schwartz was 


t/Mirurau me^uirr rniiRT a F PO BTFR5 U.S. COURTHOUSE 


SiOSl'UOC 




rdjw Bramble-cross 83 

arraigned on his arrest of June 12, 1973. 

0 Are you aware that Mr. Schwartz was never 

arraigned on his arrest, that he signed a waiver of agree¬ 
ment? 

On the date that Mr. Schwartz was arrested 
and brought to 201 Varick Street he was not arraigned 
by a judge or magistrate, was he? 

A That's incorrect, sir. 

Q Was he arraigned? 

A Never brought to 201 Varick Street. 

Q Wherever he was brought, was he arraigned 

before a magistrate? 

A No, sir. 

Q Was he arraigned before a federal sitting 

judge? 

A Not at that time. 

0 That's what I'm asking about, that night, was 

he arraigned in front of any magistrate or judge? 

A No, sir, he was not. 

THE COURT: Did there ever come a time when 

he was arraigned? 

THE WITNESS: Yes, sir. 

THE COURT: When was that? 

THE WITNESS: I believe it was Thanksgiving or 
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MR. BATCHELDER: Yes, Thanksgiving, 11/23/73. 

After he was indicted; is that correct? 

No, sir. 

Before he was indicted? 

He was arraigned -- I don't believe he was 
at that time, no, sir. 

THE COURT: This is not a superseding indict- 

MR. BATCHELDER: No, your Honor. 

MR. VENEZIANO: I'll withdraw it. 

THE COURT: This is a 1974 indictment. 

MR. BATCHELDER: Just so the record is clear, 
he was arraigned on 11/23/73 by Mr. Fortuin. The 
indictment was handed down on February 28, 1974, your 
Honor. 

THE COURT: Thank you. All right. 

So this conversation was after Thanksgiving? 

THE WITNESS: Yes, sir. 

. q Is it your testimony that the first and onlv 

conversation up to that point that vou had had with Mr. 
Batcheider concerning Mr. Schwartz was when Mr. Batchelder 
said to you he was unsatisfied with the cooperation be¬ 
cause only one case had been made? 
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A That's incorrect, sir. One case — 

0 I'm asking if it's your testimony, not whether 

it's incorrect or correct or partiallv correct. Is it 
your testimony that the first time vou spoke with Mr. 

Batchelder concerning Mr. Schwartz, yes or not, it was 
the first time or it was not the first time? 

A Yes, sir, it was the first time. 

THE COURT: After Thanksgiving 1973? 

THE WITNESS: Yes, sir. 

THE COURT: What was that arraignment date 

again? 

MR. BATCHELDER: Your Honor, he was arraigned 
on 11/23/73. He was arraigned, I believe, before Magistrate 
Hartenstein. Preliminary hearing was set for December j 

6 at 10:30. I 

THE COURT: It was after November 23rd that 

you had your first conversation with Mr. Batchelder con¬ 
cerning Mr. Schwartz? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 

Q Now, that conversation consisted of Mr. Batchelder' 

tellingyou of his dissatisfaction with Mr. Schwartz; isn't 
that basicallv right? 

A Yes, sir. 
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O But prior to that conversation you had never 

spoken to Batchelder about Mr. Schwartz; is that right? 

A That's correct, sir. 

Q Do you know whether or not Agent Hill had 

spoken to Mr. Batchelder concerning Mr. Schwartz? 

A No, sir. 

0 No, you don't know, or no, you do know. 

THE COURT: If you are going to ask a question 
like that you have to take the answers that come. 

q Well, do vou know for a fact that Mr. Hill 

did speak to Mr. Batchelder or that he did not speak to 
Mr. Batchelder concerning Mr. Schwartz? 

A When, sir? 

Q Any time prior to the conversation that you 

had with Mr. Batchelder. 

A I don't believe he did because Mr. Hill was 

not assigned to this region at that particular time. 

Q Do you know how Mr. Batchelder acnuainted 

him or found out about the progress or lack of progress 
of Robert Schwartz? 

A After Mr. Schwartz was arraigned the case was 

assigned to Mr. Batchelder. Mr. Batchelder phoned the 
New York Joint Task Force and got in touch with me and 
asked me to confer with him concerningthe case. 
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Q He, meaning Mr. Batchelder, asked vou to 

confer with he, Hr. Batchelder, concerning the case? 

A I'm sorry, you c.nfused me. 

Q He didn't ask vou to confer with Mr. Schwartz, 

Mr. Batchelder in effect said confer with me on the 
case, keep me posted, tell me how it's going; is that 
correct? 


A Yes, sir. 

Q And during the period of cooperation it was 
you who from time to tine contacted Mr. Batchelcler or 
Mr. Batchelder who from time to time contacted you and 
it was then that you had these various discussions about 
progress of Mr. Schwartz as an informant? 

A That's incorrect, sir. At that particular 

meeting Mr. Schwartz had previouslv told me that he 
would not cooperate with the government any longer, and 
I informed Mr. Batchelder of that statement and of his 
cooperation up until that particular point. 

0 Then, Mr. Batchelder expressed his dissatisfactior 

A Yes, sir. 

Q Then following that, did you go back to Mr. 
Schwartz and tell him anything? 

A No, sir, I did not. I telephoned the attorney 


? 


who was supposed to be Mr. Marino at his office. 


I believe 
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it was after 5:00 o’clock at night, and I spoke to Mr. 
Marino and I told him that Mr. Schwartz informed me pre¬ 
viously that he would no lonaer cooperate — 

Q By the way, you don't deny talking to Mr. 

Marino on that occasion, do you? 

A Someone who said it was Mr. Marino. I don't 

know him. I never spoke to him. I just had a telephoen 
conversation with an individual who said he was Marino. 

He could be someone else. It could be someone in his 
office. 

Q Continue. 

A I informed Mr. Marino of Mr. Batchelder's 

conversation with me, that at that time I thought Mr. 
Schwartz was a prior felon and I told him that Mr. Eatchel 
felt that he did not fullv cooperate with the government. 

I also told him that Mr. Batchelder was 
assigned to the case and could he contact Mr. Batchelder. 

And Mr. Marino I believe told me that Mr. 
Schwartz would no longer cooperate with the government. 

I informed Mr. Batchelder that information. 

0 In this conversation vou had with Mr. Batchelde 

did he mention numbers? Did he sav, for instance, he 
only gave me one and I want two or three or something 
like that? 

5051*1112 

SOUTHERN 0.STRICT COURT REPORTERS. U.S. COURTHOUSE 










rd jw 


Bramble-cross 


89 


A I informed Mr. Batchelder that the number of 

cases in which Mr. Schwartz coooerated and the number 
of cases which at the time Mr. Schwartz stated that he 
would cooperate with the government, he would have to 
fulfill the quantity and quality of cases. 

Q At that point when you spoke to Batchelder, 

how many cases had he cooperated on? 

A Three, sir. 

Q At that point, prior to your conversation 

with Batchelder he cooperated on three cases? 

A Yes, sir. 

Q So there was no ciuestion, was there, of his 

cooperating on two but not wanting the third, not wanting 
to cooperate with regard to a third? 

A He was not wanting to cooperate with regard 

'•W 

to a fourth case. 

Q He was not willing to cooperate regarding 

a fourth case. Who wanted him to cooperate on a fourth 
case, your idea or Mr. Batchelder's idea? 

A Before this meeting with Mr. Batchelder I 

had informed Mr. Schwartz he only gave us one good case 
and t’wo lousey cases and I wanted one more case. 

Q Well, now, you gave him the number four as a 

quota which he had to fulfill in effect; is that correct? 
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A Yes. This was an agreement 

q That's an answer. Thank vou. 

MR. BATCHELDER: Can the witness finish the 

answer? 

THE COURT: Yes. He should. 

A On the night of Mr. Schwartz' arrest we out¬ 

lined certain factors or certain points which Mr. Schwartz 

had to fulfill. 

THE COURT: In order to get what? 
q In order to get what? That was my question. 

A We informed Mr. Schwartz if he cooperated 

with the government we would give this information to 

the iudge. 

THE COURT: Was this about the quantum of 

this cooperation? 

THE WITNESS: We told Mr. Schwartz we wanted 

four cases of an eighth of a kilogram of better. The 
question was will I be cooperating with the government 
for the rest of mv life? The answer was no. Just give 
us four cases of an eighth of a kilogram or better and 
this would satisfy us completelv and we would give this 
information to the U.S. attorney who would then give 
it to the judge. 

q In other words, you are saving in the event of 

50514114 
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giving four individuals over, then what would happen? 

THE COURT: He said cases not individuals. 

The man has already given over more than four individuals. 

Q Four cases, then what would happen is that 

the judge would have that made known to him; is that 
basically what you are saying? 

A Yes. 

Q That's the event that was going to transpire 

if he gave four cases; is that right? Yes or no. 

A Yes, sir. 

Q Well, if the report of the cooperation was 

going to be given to the judge if he gave four cases, 
what was going to haDpen in the event that he gave 
less than four cases? 

A The same report would be made. 

Q The same report would be made? 

A Yes. 

q Just detailing the extent of his cooperation 

or lack of cooperation; is that right? 

A That's correct, sir. 

Q Well, I still don't understand after four, 

what specific event was to transpire? What was the defend¬ 
ant supposed to get or obtain for giving four cases? What 
benefit was supposed to accrue to him after giving this 
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fourth case? 

A Basicallv it was to set Mr. Schwartz at ease. 

Mr. Schwartz was fearful of the fact that he would be 
cooperating with the government for the rest of his life. 

Q To set him at ease? Was it not in fact a 

promise not to prosecute him? Isn't that the event which 
was supposed to transpire in the event Mr. Schwartz made 
four cases? Isn't that that mysterious something that 
we are talking about, that event which was supposed to 
occur? 

MR. BATCHELDER: Is that a question or a 

soliloquv? 

THE COURT: I would like to hear the answer. 

A That's incorrect. 

Q What is this thing? We seem to be grappling 

at air. 

THE COURT: This is a solilocruv now. 

Q What was to transpire? What was to happen 

after the magic number four occurred? What was to accure 
to him? What benefit was he supposed to get? What are 
we talking about here? 

A.’ Mr. Schwartz' cooperation with the government. 

THE COURT: There is a legitimate inouirv 

here. The question is this: What advantage would he 


▼ kjrobj nicniirr rftnnr oFPORTFR^ ll COURTHOUSE 
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get from four cases which he would cnjov from three? 

THE WITNESS: Basicallv, it would deoend on 

the quality of the case. Now, if Mr. Schwartz qave us 
one gigantic case, we would not ask him for four cases. 

THE COURT: He gave you three and you are 
asking for one more; is that right? 

THE WITNESS: Yes. 

THE COURT: In asking it, what was he to 

gain by giving you the fourth case that he didn't already 
have by giving vou three? 

THE WITNEbS: Basically he would get our full 

cooperation upon sentencing in the court. We would come 
forward, bring forth all the information and give that 
information to the judge and tell the judge that he 
cooperated fullv and he did not hedge upon his cooperation. 

Q You say he would have gotten this full 

cooperation from you upon sentencing; is that right? 

A Yes. 

0 Did you know at that point he had not entered 

any plea of guilty; did vou know that? 

A That's correct, sir. 

Q' And you obviously knew he had not yet been 

brought to trial; you knew that too, didn't you? 


A 


Yes, sir. 
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A While the question may sound somewhat facetious, 

you had no way of knowing what a jurv's verdict would be 
on a trial, would you? You couldn’t know that one way 
or another. 

A Well, at the time — 

Q Yes or no. 

THE COURT: Let him answer that because that's 
the difficulty with this whole problem. 

A At the time of Mr. Schwartz' arrest he did 

state that he sold to me a quantity of cocaine — 

Q I am not asking you that. Let me put it 

differently — 

THE COURT: I think it's verv simple. This 
witness thought he had your client red-handed and so do 
I. 

Q What was all this talk about a sentencing at 

this stage of the proceedings when he had not even taken 
a plea? 

A I thought it was understood that Mr. Schwartz 

was guilty and that he would plead guilty before the judge 
and the judge would then have a couple of weeks in order 
to find ou t Mr. Schwartz' background. The office would 
sent the U.S. attorney a letter outlining his cooperation 
and would state if he cooperated fullv or he did not. 
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And this would then be part of the judge's report. 

Q Let me asV you this: If he cooperated to the 

extent that he gave one or two or three, the extent of 
that cooperation and the information concerning that 
cooperation would go to the sentencing judge? 

A Yes, sir. 

Q And if he cooperated in four or five or six 
or 100 , that information also would go to the sentencing 
judge? 

A Yes, sir. 

Q So either way the extent of his cooperation 
was going to be brought to the judge? 

A Yes, sir. 

Q Whether it was three or whether it was four? 

A That's correct, sir. 

Q Is that right? 

A Yes, sir. 

Q So what did he have to gain according to you 
by giving this extra case? 

MR. BATCHELOER. Objection as to what he had 

to gain. 

•' THE COURT: That's a legitimate inguiry. 

Q If the cooperation was going to go to the judge 
no matter what extent it was — 
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THE COURT: I overruled the objection so why 

keep talkina? Let the nan answer. 

A It would be outlined in the letter that Mr. 

Schwartz fullv cooperated and that Mr. Schwartz, if he 
did not give us this fourth case, he would then say in the 
letter that he did not cooperate fullv. 

Q Four cases meant he cooperated fully and three 

cases did not? 

A Yes, sir. I am saving Mr. Schwartz did not 

live up to his agreement because he only gave us one case 
of an eighth of a kilogram or better and the two other 
cases were less. 

THE COURT: Did vou have any reason to think 

that he had more cases to give vou? 

THE WITNESS: Yes, sir. 

Q In the event ho had given less than four vou 

would have sent a letter or told the fJ.S. attorney or 
related to the U.S. attorney information which in your 
opinion would have led to a letter to a judge which he 
had not fully cooperated; is that what you are saying? 

A Yes. I would make it known to the U.*S. 

attorney that he did not fullv cooperate. 

Q Did you speak to Agent Pope before he testified 

this afternoon? 
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A Yes, sir. 

0 Did you speak to him with regard to the testimony 
he was going to give and the testimonv that you were going 
to give? 

A No. We discussed the case. I did not talk 

about his testimony. I did not kno\7 his testimonv. 

Q You did not know his testimony? 

A How would I know his testimonv? 

Q Well, even forgetting about today, prior to 

todav did you not ever come together with Mr. Pone and 
discuss what your testimonv would be in the event of the 
day of this hearing? 

A No. We discussed the circumstances of the 
case on several occasions with Mr. Batchelder. As to his 
exact testimony I had no idea what he would say. 

Q You are saving vou never discussed with Mr. 

Pope alone what your testimonv would be on this hearing? 

A I have discussed this case with Mr. Pope 

alone several times. 

Q No, no, with regard to what vour testimony 

would be on this hearing? 

A-*- I had no knowledge of my specific testimony 
because I would not know what ouestions would be asked 
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THE COURT: The Court will assume the U.S. 

attorney discussed the case with the witnesses. This 
witness has already testified he discussed it with Mr. 

Pope, so let's go on to something else. 

Q Well, did Mr. Pope at any time give you or 
eelate to you this specific number of cases that Mr. 
Schwartz must make in terms of the success or failure of 
his cooperation? 

A He did not give it to me. It was a question 

that was raised by Mr. Schwartz on several occasions during 
his cooperation. 

He stated on the night of June 12, when he 
spoke to Mr. Pope, that Mr. Pope told him that he would 
only have to give the government three cases. However, 
when he spoke to me he told me — I told him, in fact I 
did tell him I wanted four cases from him. 

Q Where did the first number three come from, 

from Pope? 

A This is what Mt. Schwartz told me. 

« 

Q Mr. Schwartz told vou that Mr. Pope asked him 

for thre e cases to be made; is that right? 

A''• Yes, sir. That's what Mr. Schwartz told me. 

Q This fourth case was your own gratuitous idea, 

1 

that you wanted four? 


^05 14122 






rd jw 


Bramble-cross 


99 


A No. 

THE COURT: I know all that. You are getting 
repetitious. He put on a reguest for an additional fourth 
case. I know that. Let's go on to something else. 

Q How long have you been doing this type oit" 

work, Mr. Bramble? 

A Narcotics investigations? 

Q Yes. 

A Since June of 1969. 

Q And it Is fair to sav, isn’t it, that vou use 

informants quite a bit? 

THE COURT: The Court knows that. Let's 

keep going. 

Q In your experience do most informants enter 

pleas of guilty or go to trial? 

THE COURT: You are getting repetitious. 

MR. VENEZIANO: It's a different witness. 

THE COURT: I don’t care. I have had enough. 
MR. VENEZIANO: No further questions. 

MR. BATCHELDER: Nothing further. 

THE COURT: You are excused. 

•*' Anything further? 

MR. BATCHELDER: No, votir Honor. 


THE COURT: 


Anv rebuttal? 
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MR. VENEZIAMO: Mo, your Honor. 

THE COURT: All right, I will declare the 

hearing closed and decision reserved. I ash the govern¬ 
ment to order the transcript. 

Will you do that, Mr. Batchelder, as soon as 

you get a chance? 

MR. BATCHELDER: I will do it right now, sir. 

MR. VENEZIAMO: At the close of the hearing 

I think it might be appropriate if I might request a 

conference at the side bar, if I may. 

THE COURT: I will have a very brief conference 

with you on the record in the robing room. I have another 
matter scheduled this afternoon but I will hear you 
very briefly in the robing room with the reporter. 

(In the robinq room) 

THE COURT: What is the difficulty? 

MR. VENEZIAMO: Not a difficulty, your Honor. 
If you recall we explored possible ways and methods of 
not escalating the issues in this case between the last 

time the case was on and today. 

I would just like to state to the Court that 

I approached Mr. Batchelder with a suggestion, I think 
in terms of comoleteness of knowledge the Court ought to 
be made aware of everything we discussed. 
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I stated perhaps wo could avoid a hearing on 
any future situation in this case by the U.s. attorney 
on the date of sentence comina in with a recommendation 
based upon all of the extenuating circumstances, the 
promise we alleged was made and everything else; coming 
in with a recommendation that the defendant not be 
incarcerated. 

Mr. Batchelder said he would confer with his 
superiors and he took the matter up with his superiors 
and his superiors found that unacceptable. 

I want to emphasize that this agreement was 
to be between the U.S. attorney's office and us and 
certainly was jn no way to touch the Court and it did 
not affect your Honor's sentencing power. 

THE COURT: Please understand I consider any 

UJ 

discussions of sentence premature until this motion is 
disposed of. In fact, I have not read the pre-sentence 
report except to satisfy myself that these prior convictions 
did exist and I also did look at the memorandum from the 
Drug Enforcement Administration which did detail the 
nature and extent of his cooperation.» 

I don't know for certain whether I should 
treat that as classified or not. I have read into the 
record the relevant part of it. It shows that he produced 
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or initiated three cases and the last case he initiated 
was November 9, 1973. That his three cases resulted 
in five arrests, and the quantities of narcotic have 
been detailed also. 

If you need to have any of that information 
I will mark that as part of this record. 

As I view it, I have a factual legal question 
here and it would be most improvident and premature to 
talk at all about sentencing. 

What they recommend to the Court is their 
business. I have to tell you right now that I am looking 
at a third offender in narcotics and even if I gave him 
an amplitude of creidt for his cooperation I think it 
would be most injudicious to imoose a sentence which did 
not involve some imprisonment. I won't put him on 
probation, not with thatrecord. 

MR. VENEZIANO: I didn't bring the matter up 
even trying to get a hint of what vour Honor's intention 
was. 

• THE COURT: I may have to dismiss it if 
your point is well taken. I have to make findings of 
fact and conclusions of law. 

MR. VENEZIANO: I would like to bring up several 
other matters. Your Honor mentioned that this case does 
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get complicated and I agree upon analysis the further we 
advance into this case the more complicated it gets. 

The question of detriment was brought up. 

I didn't want to bring this up until after the hearing 
because I saw no way to avoid a hearing so you could get 
the knowledge to make a ruling. It occurred to me that 
any other defendant who is arrested and who is going to 
be indicted can simply write a letter to the foreman of 
the grand jury — 

THE COURT: Forget that because this man's 

own testimony before me today indicates that, viewed 
most favorable to him on this record, he was informed 
he would be indicted but he would not be prosecuted. 

I infer from that they would nolle the indict¬ 
ment or give him a pardon from the Executive branch 
or give him immunity. 

Really, Mr. Batchelder, you snouldn't 
haugh because I had at least a couple of villains who 
were given immunity in cases pending before me. One 
was Robert' Gardner. 

MR. BATCHELDER: I have nothing to say on 
that, your Honor. 

THE COURT: I don' appreciate your laughter. 

MR. BATCHELDER I think it's a sad comment. 
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let's put it that way. 

THE COURT: I have at least a couple of 

cases where immunity has been qiven. It wasn't done 
here. 

Taking vour client's testimony as one hundred 
percent truthful, viewing the testimony in a most favor¬ 
able light, it was that he would be indicted. 

MR. VENEZIANO: I hesitate to bring this up 
now because of your Honor's very strong admonition with 
regard to my mentioning it inside. I ask if it would be 
all right to mention it now after the hearing. 

THE COURT: I have never limited you from 

making offers of proof. I am not doing it now but I 
am not going to listen to nonsense cross examination of 
witnesses in the area of polygraphs. 

MR. VENEZIANO: This is not cross examination, 

your Honor. 

THE COURT: You may make an offer of proof. 

MR. VENEZIANO: It's not even a question of 
an offer of proof. I had occurred to me, I was thinking 
of various facets that this case might take and various 
ways in which it might go. I know that the polygraph is 
certainly not allowable on trial. The cases . clearly 
establish that and there is no question about it. 
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I know also there are other categories of 
evidence which are clearly inadmissible at trial which, 
under certain circumstances, would be admissible in the 

grand jury. 

Your Honor yourself said the last time that 
the foreman of the grand jury has an absolute right not 
to return a true bill. They may be so taken by the 

injustice of the situation. 

I know we have situations where, for instance 

hearsay, clearly inadmissible at trial - 

THE COURT: You are past the grand jury. 

Viewed most favorably with this man it was his under¬ 
standing with the government agent that he would be 
indicted. If that was his understanding that's the end 

of it. 

! 

What he should have shown the grand jury in 
theline of a polygraph or hearsay or anything else is not 
at issue in this case. I am taking the contention right 
from the man's own mouth, I made a note in mv bench notes 
of it, and he testified that his understanding of the 
agent was that he would be indicted but that he would 
not be prosecuted following indictment. I just don’t 
see how you can elude his own sworn testimonv in that regard 
MR. VENEZIANO: I don’t wish to do that. It 
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occurs to me that if the grand jury should hear even 
if he was to be indicted but not prosecuted, they might 
be so taken by the injustice of the thing thev might 
refuse to return a true bill the second time around. 

MR. BATCHELDER: This is speculation piled 

on speculation on speculation. 

THE COURT: I think he is entitled to make 

the argument and I will take it under consideration. I 

don't see an awful lot of merit. 

MR. VENEZIANO: The situation seems somewnat 

incongruous because I think based on cases that allow 
hearsay in grand jury which would not be admissible in 
trial, based upon cases which allow narcotics, and there 
are such cases, it just occurred to me as a very fascinating 
test that a polygraph test not admissible on trial might 
conceivably be admissible in the grand jury. 

THE COURT: There is no detriment claimed or 

wringdoing asserted on the fact he was indicted. The 
man expected to be indicted. It was his understanding 
w ith the government he would be indicted. He has told 
us that out of his own mouth. 

> MR. VENEZIANO: I meant the second time around. 
Theoretically should vour Honor dismiss this case and 
should my client go into the grand jurv, I think if those 

i>0311130 





rd jw 107 

grand jurors could see the results of a polygraph examina- 
tion showing that he was truthful they may not indict 
him. I think that is a significant faccor. 

THE COURT: If I were to sustain your views 
in this hearing he would be home free because I think 
jeopardy would have attached to him. 

All right, I am now closing the record unless 
there is something further. 

MR. VENEZIANO: Nothing else. 

« ' 

MR. BATCHELDER: Nothing else. 

THE COURT: Decision is reserve. I'm not 

dealing with this sentence date. Unles I reach a decision 
and make findings and conclusions on this motion 
because I think it would be most improper. 

On the other hand the man is continued on 
bail. I am going to direct you to make that clear to 
him so there will be no Question about him stayina within 
the bail limits and being amenable to the Court's process. 
He is still your tenant up there, is he? 

MR. VENEZIANO: Yes, he is, your Honor. 

We have a two year lease. He is not going anywhere. 

0O0 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF /AMERICA, 


74 Crim. 201 


MEMORANDUM AND ORDER 


ROBERT SCHWARTZ, 


Brieant, J. 


V* s 


• .. . -<*:v 

Defendant. 

__x • -m 

- ;*5 

' wz 

• **!^ u T 

Brieant, J. ‘ v ' \ t 

On July 10, 1974 a jury verdict of guilty after trial a 
rendered, detcrminincj that defendant Robert Schwartz had 

* 

violated 21 U.S.C. §812, 841(a)(1) and 841(b)(1)(A) by engaging '//* 

■ • .lV' Y't 

% fj*-* ^ 

in a conspiracy to distribute cocaine nydrOwiiloride, and also 

• •. * 

bv substantive possession, and distribution thereof, on March _ i 

• -'W-'VV* 

V . -P* v^li 

20, 1973. . ' 

•' v , 4 

tV. .) 

** No sentence has been imposed because of a motion made •‘js 

•V V . • ■* 

. -I * . » - 

. . . 

September 3, 1974 by defendant for an order "vacating conviction.;- 

• • ’8 

pursuant to agreement with prosecution - An evidentiary hearing.,. . ^ 


20, 1973. 


was held on November 8, 1974 


V .i.) 

* ' v Jj 


Defendant’s contention is that he was told by a detective 

• 1 : *. . " <,. 

assigned to Joint Task Force, one Bramble, that he would not be ,, 











prosecuted "if he cooperated with the Joint TasK Force and 
ga ve information leading to the arrest of two or three other 
narcotic dealers" (Affidavit of HonnM J. Veneriano. Es q .. 
sworn to August 15, 1974). 

The Government concedes that this defendant became 
a "cooperating individual on the occasion of his arrest on 
June 12. 1973. His efforts initiated three cases, the last of 

which was opened November S, 1973, and produced five narcotic. 

arrests. 

on 1974 Detective Bramble testified 
On February 28, Ufc: 

before the federal Grand Jury in this District. He set forth 
the fact of a -ale of cocaine by Schwaftz and tmger Stone on 

March 19-20, 1973. . *-• 

The proof at the hearing showed that defendant was 
arrested on June 12. 1973 pursuant to a warrant, that he was 

brought to 26 Federal Plaza by the arresting officer for 
processing after 5,00 P.M. There, he first met Detective 
Bramble in his official capacity, although they had met pre- 

had been dealing undercover. 


viously when Bramble 










Defendant agreed, with alacrity, to cooperate. 


nrrirr to preserve his 
i - wTiver of arraignmen-, in oraer i y 
He signed a waiver 


• ( d . a rted right in to work that night, trom a 

anonymity, <*» ,u y . 


telephone at 26 Federal Plata, as Confidential Informant 


SCI-3-X042. 


Defendant testified that he was promised, by Bramble 


in the presence of Special Agent John B. Pope, that he "would 


ba indicted, but not prosecuted". <Tr. p-7) 


Schwartz• cooperation continued for approximately 


five months. During this period. Bramble and another agent. 




not named, according' to defendant, had a conversation, in a 


parked car. in which he said that "because it went against [him] 
entirely", he wished to desist cooperating after two drug "*•** *£ 


„„ Bramble wanted a third, and insisted on more ’ •£* 
had been given up. Bramoie wa ^ 

, i ♦-v.it'ri epiier. He never had any „ •*^ 

efforts. Schwartz produced a third sel . 

• • <3 


further discussions with Dot. Bramble. 


■ ■ ^ 


Defendant did not assert the claimed promise on 


■ r ■ 


November 23. 1973 when being interviewod prior to arraignment 


by Assistant u. S. Attorney Fortuin. He did not protest this 


significant step in criminal proceedings against him. as being . ^ 
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unjust, or in breach of the claimed agreement, as he would 
ordinarily be expected to do. 

Amelio Marino, a member of the bar and defendant's , 
landlord, while not acting in any formal capacity as his 
lawyer, counseled cooperation. He conferred with Bramble. X 
believe his testimony accurately states Bramble s conversations 
at p.42 of the transcript: 


, *4 


"His approximate words was he was not 
interested in Mr. Schwartz, he was not 
' . interested in prosecuting Mr. Schwartz. 

He was interested in cither people and •••• 

he wanted Schwartz to cooperate." '. \ .♦*} *3 

attorney Marino, to the extent he was counselling defendant, 
knew that Detective Bramble lacked the power or authority to 

. '• ■’ 

decide whether the case would be prosecuted or not; but he hope! j- ,‘V!| 

• y • ■- '■•'i; .-1 

defendant would aid his relatively hopeless situation by his 

• •* . . ’y 

^cooperation, and that Bramble would help him in return, "some- 

• • '• • q 

• : . i 

Special Agent Pope, Bramble's superior, who concededly. 

* A* y 


how or other". (Tr. p.40). 


-i 


was present at the time of the alleged promise, denied any such 
promise was made. Such a premise, if made, would have contra— 4 <\j* 

vened bureau policy, (Tr. p.53) . Bramble himself testified that ^ 







before he was introduced to Schwartz in an official capacity, 
he had learned that defendant wished to cooperate, and 

had so advised the arresting officers, either McGinn or Cole. 

. , ... » 

. *\ 

Defendant's motivation to cooperate was to avoid jail pepding ’ 

"A 

arraignment the following morning. 


I decline to find that any promise was made as qon- 

■ * .< '* A 

tended for here. What defendant was told is that he need not 1 : 
look forward to cooperating in drug enforcement for the balance' 

of his life, and that after four cases, the Court would be 

• 

informed on sentencing, that Schwartz had "cooperated fully". 

' # .***,. . ‘,;a. 

A lesser number would be regarded merely as "cooperation", but. 

not "fully". While defendant had not offered to plead guilty* 

* «* 

both parties to all the discussions knew of his direct partic-, 
ipation in a sale to an agent, and expected his ultimate con- 

*• 

i s 

viction and sentence. . . ',.*« v 

• ■* • , * 

* ' l. i 

»■ 

Defendant suffered no detriment; according to his ! • 
theory of the promise, he was in any event to be indicted—it 
was merely the prosecution which was to be withheld. The form 

T 

attributed to the alleged promise is absurd; to dispose of an* 

% • ; 
indictment by no 1le prosso order in this uistrict requires more 
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difficulty than making the simple decision not to present -j 

the case to the grand jury, or not to sign the indictment 

■ j 

when returned. * 

Defendant's contentions as to the nature and extent ^ ^. 

of his bargain with the law enforcement officials are absurd, 
and not supported by credible evidence. At most he shows ' _ ^ 

' existence of an understanding that, after four cases ^ 

this second federal narcotics offender would be regarded as .• ^ 
having cooperated "fully", and he would not be in perpetual^ 

*.. ✓ * v, '%• ** # 41 -V} 

thrall to DEA. . • A/ if-;.VI 


So Ordered. 


Dated: New York, New York 

January 20, 1975 
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he would not be in perpetual •Va*Wwrf'S 

1 r- -j? ’ * 

The motion’ is denied for failure of proof. r"> 
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